Yaconuc HauioHanbHoro yHiBepcutety "OcTpo3bKa akagemin". Cepia "Mpaso". — 2015. — Ne1(11)

YK 343.137

Hluno O. I.

npoghecop, 00KmMop 10PUOUYHUX HAVK,
3a6idysau Kageopu KpUMIHAILHO20 Npoyecy ma
OnepamuBHO-po3uULyKo80i OisIbHOCHII
Hayionanvroeo ropuduynoeo yrisepcumemy
imeni Apocnasa Myopozco

Ilog3uk €. B.

KaHOuoam opuoudHux Hayx,

acucmeHnm Kageopu KpUMIHAILHO20 NPOYecy
ma OnepamusHO-po3uLyKo8oi OislibHOCMI
Hayionanvnoeo opuouunoco ynigepcumemy

imeni Apocnasa Myopozco

AKTYAJIbHI IIMTAHHSA 3ABE3IIEYEHHS ITPABA HA
ITPABOBY JOIMTOMOTY ¥ INIPOBA/KEHHI HA IIIZACTABI YT'OIHU
ITPO BUBHAHHSA BUHYBATOCTI

BaxnuBy ponb y 3aXucTi Ta OXOpOHI TpaB 1 cBoOOA JIOJWHU B YKpaiHi
BIJIBEICHO TpaBy OCOOM Ha MpPaBOBY JONOMOTY, 3aKpIILUIEHOMY Yy cTaTTi 59
Konctutymii Ykpainu, sike B CHIy CBOro ()yHKIIOHAJBHOTO TPU3HAYEHHS
MOXIIMBO PO3IJISIATH SK TNPaBO-TapaHTifo. MOro CyTHiCTH Ta 3HAYCHHS Y
PaBO3axMCHOMY MEXaHi3Ml HEOAHOPA30BO CTAaBAIM MPEIMETOM HAyKOBUX
JOCITIJKEHb PI3HUX TOKOJIHb HAYKOBIIIB. Takuii HAyKOBUW IHTEpEC IO i€l

npoOJIieMaTUKU  TOSICHIOEThCS  JICKUIbKOMAa YWHHUKAMH, Cepell SKUX il
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0araroacnekTHICTh Ta BUHSITKOBE 3HAUEHHS y CHUCTEMI T'apaHTIid 3a0e3leyeHHs
Ta 3aUCTy IPAB JIFOJAUHH.

[TutanHs peanizaiii mpaBa Ha IPaBOBY JOMOMOTY B c(hepl KpUMiHAIBLHOTO
CylouMHCTBa aociipkeHo y pobdorax FO.I1. Anenina, A. M. biprokoBoi, T.B.
Bapdonomeepoi, F0.M. I'pomeBoro, O.I1. Kyuunceskoi, JI.M. Jlo6oiika, I1.M.
Mananuyk, B.T. Hopa, J.II. Ilucemennoro, B.O. Ilonemtomka, C.M.
CraxiBcbkoro, M.€. [llymuna, O.I'. SIlHOBChKOi Ta GaraThOX IHIIMX BYCHHX.
[Ipore, He3BakarouM Ha 3HAYHUM HAYKOBUI 1HTEpeC, B YMOBax HOBOIO
KPUMIHAJIBHOTO MPOIECYaIbHOTO 3aKOHOJABCTBA 3’ SIBUBCS TAKUil CErMEHT i€l
npoOeMaTUKU, KU HEJIOCTaTHhO, HA HAIlly JyMKY, HUM BPETyJIbOBaHO Ta
po3p00JIeHO Ha JOKTpUHAIBLHOMY piBHI. Lle 3ymMmoBUIIO BUOIp TeMU HaHOI CTATTI
Ta BU3HAYWIJIO il OCHOBHY METY, a caMe — MpoaHali3yBaTH CYTHICTh Ta 3HAYCHHS
NPaBOBOI JIOTIOMOTH, S5IKa HATA€ThCS MiJ03PIOBAHOMY, OOBHHYBAYCHOMY Y
KPUMIHAJIbHOMY MPOBAKEHH1 Ha MIJCTaBH YIOJId PO BU3HAHHSA BUHYBATOCTI.

[lepm HiX 3BEpHYTHCA J0O aHANI3y BKA3aHOTO MUTAHHS, 3a3HAYMMO, IO
3a0€3MeUeHHs] TpaBa Ha TMPABOBY JOMOMOTY € HE TUIbKM KOHCTHUTYIIMHO-
MpPaBOBUM OOOB'SI3KOM JIEpKaBU, a W CBIAYUTH NPO JOTPUMAHHS B3SATUX
VYKpaiHotO MIDKHApOJAHO-TIPABOBUX 3000B'si3aHb BIAMOBIIHO JO TOJIOKEHb
3aranpHo1 Aeknapauii npas JroguHu 1948 poky [1], MiXkHapoJHOTO MakTy Mpo
IPOMAJITHCHKI 1 momiTH4HI TipaBa 1966 poky [2], KonBeHiiii mpo 3axucT mpas
JIOJMHU 1 OCHOBOIOJIOXKHUX cBOOOA [3], B AKHUX CPOPMYIHOBAHO OCHOBHI
MIHIMAJIbHI TapaHTii peam3allli NPUHIUITY 3a0€3MEeUeHHS MpaBa Ha 3aXHUCT Ta
IPaBOBY JOIMOMOTY 0c00l, fika OOBHHYBAUy€TbCS Y BUMHEHHI KPUMIHAJIBHOTO
MPaBOIOPYILICHHS: OyTH HEralHo 1 JeTajabHO MPOIH(MOPMOBAHOK 3PO3YMIIOIO
JUTsl He1 MOBOIO TIPO XapakTep 1 MiJICTaBH TP SIBICHOTO 1l 0OBHHYBAYCHHS,
MaTd JOCTATHIM 4Yac 1 MOKJIMBOCTI JJii MIATOTOBKM CBOTO 3axXHCTy; OyTH

MPUCYTHBOIO T 9Yac CYyJOBOTO PO3IJISAY 1 3axuiiaTé cebe OCOOMCTO UM
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BUKOPUCTOBYBATH IOPUJUYHY JIONIOMOTY 3aXMCHUKA, OOpaHOrO0 Ha BIIACHHM
pO3Cy/; SIKIIO BOHA HE Ma€ 3aXMCHUKA, OYTHU MOBIJIOMJICHOIO MPO II€ MPaBo 1
MaTH MPU3HAYECHOTO 3aXHUCHUKA B OYb-IKOMY pa3i, KOJU IHTEPECH MPaBOCYIIS
TOTO BUMAararoTh, 0€30IJIATHO B YCSIKOMY TaKOMY BHMAJKy, KOJIH y HEi HEMae
JIOCTaTHBO KOIITIB JIsl OTIATH ITHOTO 3aXMCHUKA TOIIIO.

Y cBoiX pimeHHsIX €BpONENUChKU CyJ 3 MpaB JIOAWHUA PO3MIMPUB Ta
KOHKPETHU3YBaB 3MICT PO3IISIIyBAHOIO MPUHIUITY HACTYIMHUMH TapaHTIsIMU:
npaBo OOBHHYBAYEHOI'O CIIJIKYBAaTHCS 31 CBOIM aJBOKATOM I103a JOCSYKHICTIO
TpeTix ocid ¢irypye cepen eIeMEHTApHUX BUMOT CIPABEIJIUBOTO CYI0BOTO
pO3MIISIIy B AEMOKPATHYHOMY CYCHUIBCTBI; MPAaBO MaTH JOCTYI JI0 MaTepiaiiB
KPUMIHAJIBHOI CIpaBH ad0 OTPUMYBATH KOIIi JOKYMEHTIB, IO MICTATHCS B HIW;
BIJIMOBAa Yy JOCTYIl JIO aJiBOKaTa IMPOTSIrOM TPUBAJIOTO TMEpIoAy Yacy €
HECYMICHOIO 3 BUMoramu cr. 6 KoHBeHLIi Npo 3axUCT MpaB JIOAWHH 1
OCHOBOIIOJIO)KHUX CBOOOJI; TOYHE 1 MMOBHE MOBIIOMJICHHS PO OOBUHYBAaYCHHS,
IO CTaBIATHCS 3a BUHY 0C001, MPO IOPUANYHY KBali(ikallito, Ky CYJ MOXE
BUCYHYTH MPOTH HEi, — BCE 1€ € CYTTEBUMHU YMOBAaMH CIIPaBEIJIMBOTO
CYJIOBOTO pO3TJISAy; IJIsi TOTO MO0 3axuIaTH I1HTepecH OOBHHYBAauy€HOTO,
3aXUCT TMOBMHEH MaTH HEOOXITHUM JIMIT 4acy JJisi MIATOTOBKM 1 JIOCTaTHi
MOXJIMBOCTI, HAaNpUKIad, MOXJUBICTh JJIsi 3aXMCHUKA CHUIKYBaTHCS 3
KIIIEHTOM, SIKWH 3HAXOJIUTHCS TI1]] BapTOIO [4].

[TopiBHSAIBHO-TIPABOBHUI  aHaMI3 BKa3aHUX MIKHAPOJHUX CTaHIAPTIB
3aXMCTy TIpaB JIOJWHA B KPUMIHAJIBHOMY TIPOBQDKEHHI Ta YHHHOTO
3aKOHOJIAaBCTBAa  YKpaiHUW  JO3BOJISE  KOHCTAaTyBaTd, IO Maibke  BCi
BUINI€3a3HAYCH] TIOJIOKEHHS OyJ0 BpaxoBaHO Ta  3alpOBaPKEHO 1O
BITUM3HSHOTO 3aKkoHoAaBcTBa. BimmomimHo mo 4. 2 cr. 20 KIIK Vkpainm
CIiAuuii, TPOKYypop, CIHiAuui cyads, Ccya 3000B’si3aHI  pO3’SICHUTH

I1703pI0OBaHOMY, OOBHHYBAau€HOMY HOro mpaBa Ta 3a0e3MeYuTH MpaBO Ha
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KBaJi()iKOBaHY IMPABOBY JOMOMOTY 3 OOKy 0OpaHOro HUM ab0 MPU3HAYEHOTO
3aXMCHUKA. Y 3B’SI3KY 3 [IUM BBa)KA€MO 32 HEOOX1THE 3pOOUTH HAroJioc Ha TOMY,
10 B HOBITHHOMY 3aKOHOJABCTBI BUKOPHCTAHO CJIOBOCIIOJNYYEHHS «IpPaBO Ha
KBaJTi(DiKOBaHY MpPaBOBY JOMOMOTY» Ha BIJIMiHY, HalpUKIajl, Bijg cTarTti 59
Konctutynii Ykpainu, sika rapanTye KOXHOMY IMPaBO Ha MPaBOBY JIOMOMOTY.
dopmymnroBanHs BullieBkazaHoro nosnoxkenns KIIK Ykpainu yaBiseTses MiIKoM
BIpHUM, aJ[’K€ UJIEThCA TPO SIKICHY XapaKTEPUCTUKY MPABOBOI JOTIOMOTH, IIPABO
Ha OTPUMAaHHS SIKOI rapaHTYeThCsA MiAO3PIOBaHOMY, 0OBHHYBaueHOMY. OKpim
[BOT'0, CXO0K1 HOPMH, SIKI CIIPHUSIOThH MIJBUIIEHHIO SKOCTI IPABOBOI JOIOMOTH,
3akpiruieHi B cT. 11 IlpaBun agBokarchkoi etuku [5] Ta cr. 21 3akony Ykpainu
«IIpo aaBOKaTypy Ta aIBOKaTChKY AISUIBHICTHY» [6], IO CTOCYIOThCS 00OB’SI3KY
aJiBOKaTa TMOCTIMHO MiABUINYBaTU TpodeciiiHuil piBeHb Ta KBaJi(ikalliio,
BOJIOJITH JOCTATHBHOIO 1H(OPMAIIEID MPO 3MIHKM Yy YWHHOMY 3aKOHOJABCTBI.
3Bakaloud Ha OCOOJMBY pOJb MPaBOBOi JOMNOMOTM B IMPaBO3aXHUCHOMY
MeXaHi13Mi, BKa3aHi TMOJIOKEHHS 3aKOHOJABCTBA 3aCIYrOBYIOTh Ha IMO3UTHUBHY
OI[IHKY 1 MOTPeOYIOTh TIyMAyeHHsI, K€ Ma€ 3J1ACHIOBATHCS 3 ypaXyBaHHSIM
KOHKPETHO1 ITPaBOBOI CUTYaITIi.

Y npoBamkeHHI Ha MiACTaBl YroAu TMpPO BHU3HAHHA BHHYBATOCTI
3a0e3reueHHs KBali(pikoBaHOT MPABOBOI IOMMOMOTH, & OTXKE 1 Y4acThb 3aXUCHUKA
HaOyBa€ OCOOJMBOTO 3HAYEHHS, OCKUIBKM B TaKUX KpPUMIHAJIbHUX
MPOBA/IPKEHHAX YXBAJICHHS BUPOKY 3A1HCHIOETHCS 32 CIPOILIEHOIO MPOLIEIYyPOIO
3a BIJICYTHOCTI TapaHTIil COpPaBENJIMBOTO CYIOBOTO PO3TISAY, YMOBOIO
3aCTOCYBaHHA $IKOI € YKJIQJeHHS YroAM 1 BHU3HAHHS II1JI03PIOBAHUM,
OOBMHYBAUYE€HUM CBO€I BUHM Yy BUMHEHHI KPUMIHAJIBHOTO MPABOMOPYIIEHHS.
VYTiMm, KpiM caMOTo (akTy BU3HAHHS BUHYBAaTOCTI YMOBAMH YXBAJICHHS BUPOKY
BHUCTYNAIOTh TAKOX 1 1HIIT 00CTaBUHM, 110 CBIAYATH MPO TOOPOBUIBHICTD MO3UIIIT

M1J03PIOBAHOTO, OOBHMHYBAYEHOTO MO0 YKIJIAJIEHHS Takoi yromau. [lo Takux
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0o0CTaBMH MOXHa BIJIHECTHM HACTYMHi: 1) TMOBHE PO3YMIHHS II1JO3PIOBAHUM,
OOBHHYBAUYE€HHUM CBOTO TpaBa Ha CYJOBUN PO3IIIAJ, MiJ Yac SIKOTO MPOKYpOp
3000B’s13aHMI  JTOBECTH  KOXHY  OOCTaBMHY  WIOJO0  KPUMIHAJIBHOTO
MPaBOMNOPYILICHHS, Y BUMHEHHI SKOr0 Horo oOBHHYBauylOTh; IpaBa MOBYATH,
10 HE MaTUMeE AJisi CyAy >KOJHOTO JOKA30BOTO 3HAUEHHS; MpaBa JOMUTYBATH
MiJ] Yac CyJI0BOTO PO3IJISAY CBIJIKIB OOBUHYBAUY€HHS, MT0/IaBaTH KJIOTIOTAHHS PO
BUKJIMK CBIIKIB 1 IMOJAaBaTH JOKa3H, 10 CBIA4aTh Ha HWOTO KOPUCTH TOLIO;
2) IOBHE PO3yMIHHS IiJ03PIOBAaHUM, OOBHHYBAUYCHUM XapaKTepy KOXKHOTO
OOBHHYBAuU€HHS, IIOJI0 SIKOTO BIH BU3HA€ ceOe BUHYBATUM, BHUJYy TMOKapaHHS Ta
IHIIIUX 3aXO1B, sIKI OYJyTh 3aCTOCOBaHI JI0 HHOTO y pa3i 3aTBEPHKCHHS YIOJIH
cynoM; 3) 0013HaHICTh 1010 HACIIKIB YKJIQJICHHS Ta 3aTBEPI>KCHHS 1I1€1 YTOJIH.

BaxxnuBe 3HaueHHS B KOHTEKCTI 3a0e3MedyeHHs MpaBa Ha KBai(ikoBaHy
IIpaBOBY JONOMOI'Y B KPUMIHAJIBHUX IMPOBA/LKEHHSAX HA MIACTaBl Yroa Ipo
BU3HAHHS BUHYBAaTOCTI MaioTh 3MiHH, BHeceHl a0 KIIK VYkpainu 3akonom
VYkpainu «IIpo BHECEHHS 3MiH 10 JIEIKMX 3aKOHOJABYMX AKTIB YKpaiHU II0JI0
3a0e3nedeHHs AisuibHOCTI HalioHanbHOTro aHTUKOpPYMILiitHOTO O010po YKpainu Ta
HartionanpHOTo areHTcTBa 3 MUTaHb 3anodirands xkopymiii» Big 12.02.2015 Ne
198-VIII [7]. 3okpema, ct. 52 KIIK VYkpaiHu OOMOBHEHA MOJOXKCHHSM, IO
CTOCYEThCSI 000B’A3KOBO1 y4acTl 3aXMCHHUKA y MPOBAIXKEHH] HA MIJCTaBl Yroau
PO BU3HAHHS BUHYBATOCTI. Takuii MiAXiJl 3aKOHOAABIIA JO BUPIMICHHS 1IHOTO
MUTAHHS YSIBISIETHCA a0COMIOTHO BUBAKCHUM Ta MPaBUIBHUM, OCKUIBKH y4acTh
3aXMCHUKA B ITUX MPOBAKCHHSIX, KPIM 3arajJlbHOro IS BCIX KPUMIHAIBHHUX
MPOBA/PKCHb 3HAYCHHS, HA0yBa€ TaKOX 3HAYCHHS TapaHTii MiJ03pIOBAHOTO,
OOBMHYBAY€HOTO BiJi MOXJMBOIO HEIOOPOCOBICHOTO CXWJIEHHS HOro o
HEOOIPYHTOBAHOTO 313HAHHS, BHUCTYNA€ [I€BOI0 MPOTUBArOI0 MOXIUBOMY
3JIOBKMBAHHIO BJIAJIOI0 3 OOKY Cy0’€KTIB OOBHHYBAY€HHSI, 110, B KIHIIEBOMY

paxyHKy, 3a0e3meuye 3acTOCYBaHHS 1HCTUTYTY VYrOAM TpO BHU3HAHHS
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BUHYBAaTOCTI BHUHSTKOBO 32 CBOIM IPHU3HAYEHHSM, a HE 3 METOI0 IITY4YHOTO
MIJBUILIEHHS TOKA3HUKIB POOOTH MPABOOXOPOHHUX OPraHiB Yy HAMPAMKY
IPOTHU/IT 3TIOYMHHOCTI.

Biarak, yyacTh 3aXMCHHKa y KPUMIHAJILHOMY IIPOBAJKEHHI, B SKOMY
YKJIQJa€ThCsl yToAa MpO BU3HAHHS BHUHYBATOCTI, € TAPAHTIEIO 3a0€3MCUYCHHS HE
TITBKH 1 HE CTUIBKM TpaB 1 3aKOHHWX IHTEPECIB CaMOTO ITiI03PIOBAHOTO,
OOBHHYBAY€HOT'0, CKIJIbKM 3aKOHHOCT1 3aCTOCYBaHHS 111€1 IPOLIEYPHU, & OTKE —
3aKOHHOCTI CaMOI'0 KPUMIHAJIBHOTO MPOBAHKEHHS, 31MCHEHHS [TPABOCY /I, SIKE
IMaHEHTHO Tiepejdadae yxXBaJeHHS CHPABEAJMBOrO pilieHH. B 1pomy
KOHTEKCTI HEOOXiAHO BIJ3HAYMTH, IO B HAyIll KPUMIHAJIBLHOTO IMPOIECY
NPOIO3HIIS [I0JI0 3alIpOBAKEHHA OOOB’SI3KOBOI  y4acTi 3axXMCHUKA Yy
KPUMIHAJIbHUX TPOBA/DKEHHSAX Ha MIACTaBl yroj BHUCJIOBIIOBANACS 3 MOMEHTY
npuiiHATTS KIIK Ykpainu 2012 poky [8, c. 65; 9, c. 135; 10, c. 114].

Jlnst  mopiBHSHHS, 3aKoHOAaBCTBOM PecmyOmiku MosnmoBa  Takox
nepeadayeHo 000B’A3KOBY y4acTh 3aXMCHHUKA B aHAJIIOTTYHOMY MPOBAHKeHHI. B
4. 5 cr. 505 KIIK MongoBu 3aKpilyieHO TaKy YMOBY 3aCTOCYBAHHS YTOJH IPO
BU3HAHHS BUHU - 3aXMCHUK OKPEMO CBIIUHUTH Y MHUCHMOBIHA (opMi, 0 yrojma
PO BU3HAHHS BHWHH OOBMHYBAYCHHWM, IWIACYIHUM Oyja pO3ITIIIHYTa HHUM
0COOUCTO, MO0 TNepeadadyeHuil 3aKOHOM TOPSAOK YKIQJACHHS Yyroau Oyio
JIOTPUMAHO 1 BU3HAHHS OOBUHYBAY€HUM, I1JICYAHUM CBOET BUHH € HACHIJIKOM 1X
nonepeaHboi KoHpiaeHitHoi gomorieHocTti [11]. KIIK I'py3ii Takox mnpsmo
nepeadayae, MO YKIAAEHHS MPOIECyallbHOI yroau (Mpo BU3HAHHS BUHH a0o0
po ToKapaHHs) 0e3 Oe3mocepeqHbOI ydacTi 3aXMCHUKA HE JOMyCKaeThcs. B
NUCHbMOBIM  3asBi, MiANHCAHIM OOBHHYBaY€HMM Ta WOro 3aXHCHHUKOM,
BKAa3yE€ThCs, IO TICIAS OTPUMAaHHS IOPUAWYHOI JOMOMOTH BiJl 3aXMCHHUKA

OOBMHYBau€HUM JOOPOBUIBHO BHUCIOBUB Oa)XKaHHS Ha 3aCTOCYBaHHS III€i

npoueaypu [12].
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Posrisgaroun muTaHHA 3MICTY IMPABOBOI JOMOMOTH y TPOBAKEHHI Ha
MIJICTaBl YroJW TMPO BH3HAHHS BHUHYBATOCTI, XOTUIOCA O 3YNMUHUTHCA HA THX
HOro eneMeHTax, skl CTOCYIOTbCS OCOOIMBOCTEN MPOBAHKEHHS HA MIACTaBl i€l
yTOJ¥ TIOPIBHSHO 13 3arajJbHUM IMOPSIAKOM KPUMIHAJIBLHOTO MPOBaKEHHA. Taki
OCOOJIMBOCTI TOJSATAIOTh Y 3’SICYBaHHI 3aXMCHUKOM JOOPOBUIBHOCTI BU3HAHHS
BUHHU, BOJICBUSIBJICHHS T117]03PIOBAHOTO, OOBHHYBAYE€HOTO YKIJIACTH TaKy YTOIY,
pO3’ACHEHHI HOro mpoliecyalbHUX TpaB ( fKI 3a3HA4YCHl BUIIE), XapaKTepy
KO’KHOTO OOBHUHYBAuU€HHS, IIOJI0 SIKOTO BiH BH3HA€ ceO€ BUHYBATUM, BUIY
MOKapaHHs Ta IHIIUX 3aXOJliB, sIKI OyAyTh 3aCTOCOBaHI JI0 HHOTO, Ta IPABOBUX
HACJIIKIB YKJIQJCHHS 1 3aTBEP/DKEHHS YroJW MpO BU3HAHHS BUHYBATOCTI.
CrocoBHo octanHix KIIK VYkpainu 3000B’s3y€ pO3’SICHUTH I11103pIOBAHOMY,
OOBMHYBAaY€HOMY JIMIIE Ti HACHIAKH, $KI CTOCYIOThCS amNessAIiiHOro Ta
KacalliHOrO OCKapXE€HHsI BUPOKY Ha miactaBi yrogau (ct. 394, 424 KIIK
VYkpainu) Ta BIAMOBH BiJl 3M1MCHEHHS TIpaB, skl O BIH MaB IpPH CYJAOBOMY
po3ruisl B 3araibHoMy nopsaky (m. 1 4. 4 cr. 474 KIIK Vkpainu). Onnak, Ha
Halle MEepPEeKOHaHHs, 3aaiis 3a0e3MeYeHHs] TOOPOBLIBHOCTI YKIIQJEHHS YroAaM,
HaJIlaHHs oMYy KBaJli(hiKOBAHO1 MPABOBOI JIONMMOMOTH Ta 0013HAHOCTI II0JI0 CBOIX
npaB 1 000B’SI3K1B, MM1JI03PI0OBAaHOMY, 0OBUHYBAY€HOMY HEOOX1AHO PO3’ICHIOBATH
TaKOXX 1 HACHIAKU HEBUKOHAHHS yroaud (ski BiamoBigHo a0 cr. 476 KIIK
VYkpainu mossiraroTh y CKacyBaHHI BUPOKY Ta MPU3HAUCHHI CYJ0BOTO PO3TIISTY
B 3arajbHOMY TOpsAKY a0o0 HampaBiieHHI MarepianiB MpPOBAJKEHHS IS
3aBEPIICHHS JOCYJOBOTO PO3CIiAyBaHHS B 3araJIbHOMY MOPSIKY, SKIIO yroja
Oyna iHiIiioBaHAa Ha CTajli JOCYJAOBOTO PO3CIIAYBAaHHS), a TAKOX HACIIIKA
YMHUCHOTO HEBUKOHAHHS Yyroau (110 TOJATalOTh Y MOXKJIMBOCTI HPHUTITHCHHS
0Cco0M 10 KpUMIHANILHOT BiAmOBiganbHOCTI 3a cT. 389-1 KK Vkpainn).

KoHTeKkcTHO BBa)kaeMO 3a HEOOX1HE 3BEpHYTH YBary Ha Te, 10 BKa3aHi

MpaBOBl HACHIJIKK YKJIQJACHHS YroAud TpO BHU3HAHHSA BHUHYBAaTOCTI HE
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BUYEPIYIOTh BCl IX MOKJIMBI BapiaHTH, KOKEH 3 SIKHX MOKE CYTTEBO 3adilaTH
3aKOHHI 1HTE€pPEeCH MiJJ03PI0OBAHOT0, OOBHHYBAYEHOTO, a BIITAK — TaKOXK MTOBHUHHI
OyTH pO3’SICHEHI 3aXHCHUKOM, 110, BJIACHE, W OXOIUTIOETHCS 3MICTOM
KBaT(hiKOBAHOI MPaBOBOI JOMOMOTHU, KA HANA€ThCA y TAKUX KPUMIHAIBHUX
MPOBAKEHHAX ITiI03pIOBAaHOMY, OOBHHYBadueHOMY. [[10 Te3y mOCUTH SCKpaBO
umoctpye Bimome pimeHHst BepxoBHoro Cyny Cnomyuenux llltatiB Amepuku
Bia 31 Gepesns 2010 p. y cripasi «llagiiis npotu KeHTykKi», sKe BKE OTpUMAIo
XapaKTEPUCTHKY ICTOPUIHOTO B CHITy OCOOJIMBOI 3HAYYIIOCTI MOJIOKEHbB, 110 B
HbOMY MicTAThCS. CyTh IIi€1 CIIpaBu MOJIATAE Y TOMY, 10 eMirpaHT 13 ['oHaypaca
Xoce Ilamiits, skuit 61151 40 pokiB npoxuB y CIHIA, OyB 3aapemToBaHuil y
mrari KeHTykki, OCKUIbKM y HOro aBTOMOOLI OyJio 3HAWAEHO HApKOTHYHI
3acoOu. BiH BU3HaB ce0e¢ BUHHUM Y NIEPEBE3CHHI HAPKOTUYHUX 3ac001B, 1110 32
3akoHOAaBCTBOM CIIIA BHU3HAETHCS TSKKUM 3JI0YMHOM, 1 HOT0 OYJI0 3aCyIKEHO
0 ST pokiB mo30aBieHHs Bomi. [lizuime Ilamiiis 3asBUB, 1O TOTOAUBCS
BU3HATH ce0e BUHHUM, BUXOJSYM 13 HEKOMIIETEHTHOI MOPaJM aaBOKATa, KU
3asBUB, 10 3aCy/PKCHHS HE BIUIMBAE Ha MITpAlIMHUI CTaTyC 3aCyJXKEHOTO.
Hacnpapai x 3a 3akonomaBctBoMm CIIA Tlagiiis, He Oymydu rpoMaassHUHOM
CIIIA 1 matouu cyaumicTh, moBUHEH OyB OyTu nenoproBanuii i3 CLIIA HeraitHO
nicsl 3aKiHYEHHS B1IOYTTS CTPOKY MOKAapaHHA. Y 3B’SI3Ky 3 LIUM, Ha PO3IJISA
BepxoBaoro Cyny CIHIA Oyno mOCTaBiI€HO MHUTAHHSA: YA € HEKOMIICTCHTHA
nmopajaa ajBoKaTa IOJI0 MPABOBUX HACIIJIKIB BU3HAHHA BHUHU 3aCYKEHUM
«HEe(EKTUBHOIO  JIOMOMOTOI0  aJBOKaTa», a TOMYy W  MOPYIICHHSIM
KOHCTUTYLIHHUX MpaB 3acykeHoro. Cyau HUKYECTOSIIUX 1HCTAHII BU3HAIIH,
10 aJBOKAT HE 3000B’s3aHUM IMOMNEpeKATH KIIEHTA MPO MIrpaiiiHi HaCTI KU
BU3HAHHS BUHM, OCKUIBKH JIETIOPTAIlisi, HA iX IyMKY, € HETPSIMHM HACIHiJIKOM
BU3HaHHSA BUHU. Ha BimMiHy Bin 1poro, BepxoBuuit Cyn CIIIA BigMoBHUBCS

PO3MEXKOBYBATH TMpPsAMi 1 HENpsAMI HACTIAKA BU3HAHHS BUHH, a 3a3HAYUB Yy

=  AKTyanbHI MHTaHHS 3a0€3IMEYCHHS NpaBa Ha MPaBOBY JOIOMOTY y MPOBA/HKEHHI Ha IMiJICTaBi Yroau IMpo
BusHanus Bunysarocti / O. I'. lluno, €. B. ITos3uk // Yaconuc Hamionanshoro yHisepcutery «OcTpo3bKa
akagemiss». Cepis «IIpaBo». — 2015. — Ne 1(11) : [Enekrponnuii pecypc]. — Pexum moctymy
http://lj.oa.edu.ua/articles /2015/n1/15sohpvv.pdf.



9

Yaconuc HauioHanbHoro yHiBepcutety "OcTpo3bKa akagemin". Cepia "Mpaso". — 2015. — Ne1(11)

CBOEMY piIlIEHHI, 1110 HEOOXIAHICTh MPABUILHOI OPUANYHOI MOPaId HIKOIU HE
Oyna OLIBII BaXJIuBOW. Jlemopralisi € HEBIJ'€EMHOI, a Yy JACSKUX BHUIIJKaX
CaMOI0 3HAYHOI YAaCTHMHOK KPUMIHAJIBHOTO TIOKapaHHs, SKE& OTPUMYBaB
NIJCY/IHUM, SKUM BU3HAB CBOIO BUHY 1 HE € TpOMaJsHUHOM. ToMy aJaBOKat
3000B’si3aHU OyB Tpo Iie¢ TomepenuTd. HeBUKOHAHHS ITHOTO OOOB’SI3KY
MIPU3BEJIO 710 TOPYIICHHS KOHCTUTYIIHOTO TIpaBa 3acy/KEHOTO, [0 TTOBUHHO
MaTH HacIiAKOM ckacyBaHHs BUpOKY [13]. KomneTeHTHICTh Ta e(pEeKTUBHICTH
3axucTy craiu npeameToMm posrisiny BepxoBaum Cynom CIIIA 1 B HacTynmHuX
CIpaBax, IMOB’A3aHUX 13 YKJIAJEHHSM YIOJId PO BU3HAHHS BUHU. Tak, BUPOKH Y
JIBOX CTIpaBax OyJIM CKAacOBaHi y 3B’A3KY 3 TUM, IO 3aXUCT YIIYCTHB MOKJIUBICTh
CXWIMTH KJIIEHTIB JI0 YIrOJM MPO BU3HAHHSA BUHH, sIKa B 000X BHUMaAKax Oyia
1HIIIMOBaHA TPOKYpaTypolo, B pe3yibTaTi 4YOro 3acy/KEHl OTpUMAaIH
MOKapaHHs, SKe 3HAYHO TIEPEBUIIYBAJIO 3alIPOTIOHOBAaHE MPOKYypopoM. CyTh ITUX
pillIeHb TMOJISTaE y TOMY, IO SKIIO0 OOBHHYBAUYCHHU HE BUKOPHCTAB JIOCY/IOBY
YOy y 3B’SI3KY 13 HEKBaJI(PIKOBAHOIO TOPAJOI0 aJ[BOKATa, BUPOK MOXE OyTH
neperisinyTo [14]. Taka npaBoBa nmo3uilisi HakTUUHO O3HAYAE, IO 3a0€3MECUEHHS
mpaBa Ha KBadiiKOBaHy IPaBOBY JOMOMOTY TPH YKIAJIEHHI YTrOId IIpo
BU3HAHHS BHHYBATOCTI Ma€ HE MCHII BaXJIWBE 3HAYCHHS, HI)K HEYXWIbHE
JOTPUMAaHHSI CaMOI0 MOPSIAKY ii YKJIaJAeHHS 1 BUPIIIEHHS CHpPaBH HA I1JICTaBi
YTOH.

B koHTekcTi mpobiieMaTHKH, MPOaHaTI30BaHOi y Iiil poOOTi, HEOOX1THO
3BEpHYTHUCS JI0 CynoBoi npakTtuku 3actocyBaHHsi KIIK Vkpainu, y skiif Takox
MalTh MICIIE BUMAJKA HAJaHHS TPABOBOI JIOMOMOTH, IO B CHJIy HPHUYUH
00’€KTUBHOrO Ta CyO’€KTHMBHOIO XapakTepy HE BIJANOBIIA€ BHUMO3I
kBamiikoBaHOi. 30KpeMa, IPUKIAJIOM MOXKe OyTH KpUMiHAJIbHE MPOBAKEHHS,
SKE PO3TsAanocs y oIHOMY 13 palloHHUX cyAiB M. KueBa. Jlo cyny Hamiimos

OOBHMHYBAJIbHUN aKT II0A0 0COOH, sika OOBUHYBauyBaJlacs y BUMHEHHI 3JI0UMHY,
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nependoayeHoro ct. 333 KK Vkpainm (mopyuieHHS TOPSAKY 3I1MCHEHHS
MDKHApOJIHUX TIepenayd TOBapiB, IO MIIATAIOTh JIEPKABHOMY EKCIOPTHOMY
KOHTPOJII0), pa3oM 3 VYroJOK MpO BHU3HAHHSA BHWHYBATOCTI. B i yromi
CTOpOHaMHu OyJI0 Y3rOJPKEHE TOKapaHHs, sKE IUIKOM  3a/JI0BOJIBHSIIO
oO0BuHYyBaueHoro. Cy/1 3aTBEpJUB yroy 1 yXBaJIUB BUPOK, aje Y CBOEMY BUPOKY
BUPIIINB MUTAHHS MPO JOJII0 PEUOBHUX J0Ka3iB. BumyueHe B SKOCTI MpeaMeTy
3JI0OYMHY MaiHO, BapTICTh SIKOTO B pa3u MEpEeBHINyBaja CyMy IMPU3HAYEHOTO B
AKOCTI TOKapaHHsA 1mTpady, Oyno KoH(ickoBaHE. YCBIAOMHBIIHM IIE,
OOBHMHYBa4Y€HUH 1 HOT0O 3aXMCHUK OCKapWJIA BUPOK A0 ANENALIHHOTO Cyly M.
KueBa, sikuii BiIMOBUB y BIJIKPUTTI aneAIMHOTO MPOBAMKEHHS Ha I1JICTaB1 CT.
473 KIIK Ykpaiau. OTxe, 1 nporecyaibHa CUTyalls 3aiiBUl pa3 CBIAYUTH MPO
HEJOCKOHAIICTh  YMHHOTO  3aKOHOJABCTBA B  YaCTUHI  HOPMAaTUBHOTO
BPETYJIIOBAHHS P03’ ICHEHHS HACIIJIKIB YTOH PO BU3HAHHS BUHYBATOCTI.
[TigBosAYM MiICYMOK, 3a3HAYMMO, 1[0, HA HAllly JyMKYy, HaBeJIleHa BUIIE
npaBoBa no3uiliss BepxoBuoro Cymy CIIIA moxke OyTu iMIUIEMEHTOBaHa [0
3aKOHOJAaBCTBA YKpaiHU 1 MPaBO3aCTOCOBHOI MpakTukH. Ilepen iHILIIOBaHHAM
Ta YKJIAJEHHSM yroJAu MpO BU3HAHHS BUHYBATOCTI 3aXMCHUKOM MOBHHHO OYTH
PO3’ICHEHO HE JUIIEe Ti MpaBOBI HACHIJIKH, 110 3akpimieHi cT. 473, 476 KIIK
VYkpainu, ase ¥ Ti, 10 B MallOyTHbOMY MOXXYTh HEraTHMBHO BIUIMHYTH Ha
MIpaBOBE CTAaHOBHINE I1JIO3PIOBAHOTO0, OOBHHYBAaYEHOTO y 3B’SI3Ky 13
3aTBEP/KEHHSM I[I€] yYroau, a came: BHUPIIIEHHS NUTaHHS IIOAO PEYOBUX
JI0Ka31B; MPOLECyalbHUX BHUTPAT; HEMOXIIMBICTb MpalEBIAILTYBATHCS MO
MIPAaBOOXOPOHHUX OPTaHiB; HEMOXKIUBICTh OyTH OOpaHUM JI0 MPECTAaBHUIIBKUX
opraHiB BiiaJiy Toio. [I0BTOpHO 111 cami HAC/IIAKW MIOBUHEH PO3’ICHUTH CY/I Ii]1

Yac po3rJIsiAy yroJau Mpo BU3HAHHS BUHYBATOCTI.
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Hluno O. I'., Ilos3ux €. B.

AKmyanvni numanna 3a0e3neyeHHsA Npaea Ha NPAeosy O00NOMO2Y Y
nP06a0IHCEHHT HA NIOCM AL 200U NPO 6UHAHHA BUHYEAM OCHL

Y pob6oTi mpoaHaTI30BaHO OKpeMl MHUTaHHSA 3a0e3NedyeHHs MpaBa Ha
IPAaBOBY JIOMOMOTY Yy KPHMIHAJIbHOMY MPOBAPKEHHI Ha MIACTaBl yroau mpo
BU3HAHHA BUHYBAaTOCTi, HWOTO CyTh Ta 3HA4YCHHs, 3allPOIIOHOBAHO MUIAXU
HOPMATUBHOTO BAOCKOHAJICHHA 3a0€3MeYeHHs TaKOTO IpaBa.

Kniowuoei cnosa: npaBoBa jomnomMora, kBaji(ikoBaHa IpaBoBa JOIOMOTa,

yrozaa, yroaa 1ipO BU3HAHHA BHHYBaTOCTi, HpaBOBi HaCJ'IiI[KI/I.

Hluno O. I'., I1oé3vik E. B.

AKmyanbHble 60npOCHL 0OecnedeHUss Npasa HaA NPAGOBYI0 HOMOULL 6
Y207106HOM NPOU3B0OCH BE HA OCHOBAHUU COENKU O RPUHAHUU 6UHOGHOCMU

B pabote npoaHaim3upoBaHbl OTACIBHBIC BOIIPOCHI 00CCIICUCHUS IMpaBa Ha
MIPAaBOBYIO IIOMOIIb B YTOJIOBHOM IIPOM3BOJICTBE HA OCHOBAaHHHM CJICIKH O
NPU3HAHUM BWHOBHOCTH, €r0 CYTH MW 3HA4YCHUS, TNPEHJIOKCHBI MyTH
HOPMAaTHUBHOTO YCOBEPIICHCTBOBAHMS 00CCIICUCHHS TAaKOTO MpaBa.

Knioueevie cnoea: mpaBoBas TOMOIb, KBATH(PHUIIMPOBAHHAS IPaBOBas

nmoMomib, CACJIKA, CACIIKA O IPU3HAHWKW BUHOBHOCTH, ITPABOBBIC ITOCJICACTBHA.

Shylo O. H., Povzyk Ye. V.

Recent issues of the right to legal assistance in proceedings on the basis
of an agreement on the recognition of guilt

The work performs analysis of certain issues of providing the right to legal
aid in criminal proceedings on the basis of a plea-bargaining arrangement, its
meaning and importance; ways of legal improvement of providing this kind of

right have been offered. It has been concluded that legal aid should be
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competent, which is therefore possible only if the suspect is informed about all
the legal consequences of a plea-bargaining arrangement. These consequences
don't only concern restrictions on grounds for appeal from judgement and
enforcement of the rights associated with a full trial, but they also concern the
restrictions that can affect in the future the legal status of the suspect or accused
in connection with the approval of the bargain by a court sentence, namely
adjudication on the question of material evidence, procedural costs, the inability
to find a job in law enforcement bodies, to be elected to the executive
authorities, etc.

Key words: legal aid, competent legal advice, bargain, plea-bargaining

arrangement and legal consequences.
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