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AnicimosaTl. B.
KaHAMAaT PUANYHKUX HAYK, LOLEHT Katelpu eKonoriyHoro npasa
HauioHanbHWii lopuanYHni yHiBepcnTeT imMeHi Apocnasa Mygporo

TeopeTako-npaBoBi acnekTW 3abe3neyeHHs 34iiCHEHHA €eKOoMOriYHWX npaB Ta
060B’A3KiB rpOMafisH € OAHIEID 3 aKTyanbHUX NPo6/eMm, L0 MOBMHHI pO3poBAATUCS CY-
4aCHOI0 OPUANYHOIO HAYKOIO 3 ypaxyBaHHAM CBITOBOro foCBidy'. B yMoBax CbOrofieH-
HA He N1LLe ITHOPYHTLCA BMMOTM eKOJI0riYHOro 3aKOHOAAaBCTBa OO MpaBoBOro 3a-
6e3neyeHHs MexaHi3My peanisayii eKonoriyHux npas Ta 060B’A3KiB, X CMiBBIgHOLLEH-
HS, rapaHTyBaHHs, 3aXMCTY a i CMOCTepPIraeTbCa 3HDKEHHs yBaru thaxisLis Ao focni-
[PKEHHS KOHLLeNTYyalbHNX NOJSIOXKEHb KO/0r0-MpaBoBOi HayKW B 3a3HaYEHI LapyHi.

Bkpali Heob6xifHOKW € nojanslua NPaBOTBOPYICTb, KOAUMDIKALS eKONorivyHoro 3a-
KOHOZaBCTBa, OiyiliHe TAyMayeHH OCHOBOMO/IOXKHMX TEPMIiHIB Ta MpaBOBMX KaTe-
ropiii, ane AoUinbHO NPUAINULL AKOMOra Bifble yBary HaneXxHomy, cBifjoOMOMY BU-
KOHaHHIO eKO/I0ro-npaBoBMX HOPM, AOTPUMaHHIO EKOMOTiYHUX iMNepaTuBiB Ta npu-
nucie. MoTpi6HO I'PYHTOBHO MpoaHani3yBaTu CYTHICTb 3a3Ha4YeHMX NPaBOBUX SBULL,
Cnuparyncb Ha NPUPOLHO-NpaBoBi nigxoAn. MpupoAHO-NpaBoBa KOHLUEMNUis, AK
Cnoci6 po3ymiHHA, TAyMayeHHs, CTaHe B Harogi npu hopMyBaHHI Cy4YacHOi eKonoro-
npasoBOi JOKTPUHM, eKOOTiYHOT CBIZOMOCTI, KyNbTypu Ta €K0SI0ro-npaBoBoro cra-
TYCYy 0COBUCTOCTI, yTBEPAKEHHS 3aKOHHOCTI B YKPaiHCbKOMY CYCiNbCTBI.

Oco6nuBy yBary Tpeba 3BepHYTW Ha Te, L0 pa3oM i3 3aralibHOBU3HAHUMM NPUPO-
LHVUMMW €KONOTIYHMMMW NpaBaMuy iCHYIOTb | MPUPOLHI 060B’A3KM, AKI € HEBIA EMHUMU,
HeBifUYXXyBaHNMW 1 NPUTaMaHHNMMW KOXHOMY Bif HapogKeHHsA. Ha Halle nepeko-
HaHHS#, camMe LibOMY B YMOBaX CbOrOfleHHS AOPEYHO MPUCBATUTM BCebiuHe, AeTaniso-
BaHe AocnifXeHHs. MpaBoBWUiA IHCTUTYT eKONOTiYHMX 060B’A3KIB rpoMagsH notpe-
6ye rpyHTOBHOIO TEOPETUYHOrO PO3rfsAy BigMOBIAHO A0 Cy4yacHUX ymMoB. [loBefeHo,
L0 OCHOBOMOMOXHi €KONOTiYHI MpaBa BigHOCATLCS [0 MPUPOAHUX W FrapaHTyTbCA
KOXXHOMY B YKpaiHi, AK HaBMLWi couianbHi LiHHOCTI (cT. 3 KOHCTUTYUiT YKpaiHw).
Y BiTUM3HAHIN €KONOro-nNpaBoBiii HayLi NUTaHHA LOAO NPUPOAHO-MPaBOBOT Xapak-
Tepy eKONOrivyHOro 060B’A3Ky AOCi 3a/UWAETbCA AUCKYCIMHUM. K AOPEYHO 3a3Ha-
YyalTb NPUGIYHMKKM Li€ET Teopii NPUPOLHO-NPaBOBUIA 3MICT HPUANYHOTO 060B’A3KY
BK/IOYaE (2) cnpaBeAnuUBICTb, AeTepMiHOBaHY NPUPOAHUMU, 6I0NOTIYHUMMN, KYNbTY-
PHUMW YMHHUKAMK Ta (6) BHYTPILHIO COBICTb Ta BUHY, AKi TAKOX I'PYHTYIOTbCA Ha
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couianbHO-6i0N0rIYHMX KOPIHHAX ocobucTocTi. CTyniHb €KONOriYHOi CBIAOMOCTI,
NpaBOPO3yMiHHS, COBICTi CNpUAOTL (DOPMYBaHHIO BAaCHOr0 PO3yMiHHA 060B’A3KY.

EKONOrivyHWi iHTepec CMoHyKae A0 BUHMKHEHHA €KOOTiYHMX NpaB Ta 060B’A3KiB
rpomagsH, ane noTpibHO BPaxoBYyBaTW He TiflbKW BNacHi, a i ny6MiYHi eKoNoriyHi
iHTepecu. OcTaHHi, 6e3yMOBHO, NOBUHHI pPO3rnagaTucs aK npiopuTeTHi.

Y OpUANYHIA Hayui cknanocs fekinbka NigxofiB A0 CMNiBBigHOWEHHA MnpaB Ta
060B’A3KiB, a came: (1) «Hemae npaB 6e3 060B’A3KiB, HeMae 060B’A3KiB 6e3 Mpas»,
chopmynboBaHuii ®. EHrenscom; (2) 3gificHeHHs 6yAb-AKOro npasa He MOXHa 00y-
MOBOBATN BUKOHAHHAM KOHKPETHOro 060B’a3Ky; (3) npaBa NOAWHU HEBIA’EMHI i
He 3anexaTb Bif BUKOHAHHA 060B’A3KiB, OfHaK npasa rpoMajsH NoB’A3aHi 3 BUKO-
HaHHSM oro 060B’A3KiB Nepes AepaBoto; (4) peanisayis cy6’eKTUBHOrO npasa 3a-
6e3neyvyeTbcsa LOPUANYHUMM 060B’A3KaMM iHWNX cy6’ekTiB [2 , ¢. 50]. B cyyacHux
yMOBaxX Haibinbll CNpUATANBUMK LAS €KONMOro-NpaBoBil JOKTPUHU € neplunii Ta
4yeTBEPTUIA Migxoan.

EkonoriuHi npaBa Ta 060B’A3KM € pe3ynbTaTOM «KOMMPOMICY» MiX NPUPOLHO-
npaBoBMM Ta MO3UTUBHWUM TUMOM NPaBOPO3YMiHHA. BOHW BigHOCATLCA [0 MpUPOA-
HUX HEeBIAYYXYBaHUX, ane Takux, [e XXUTTEBOHEOOXiAHI (hakTopu, 06YMOBNEHI CTa-
HOM coUiafibHO-eKOHOMIYHOIO PO3BUTKY, CNPUAIOTb Ta BUMaratoTb BBeeHHSA 1X [0
npeAMeTa 3aKOHOAABYOr0O PErynoBaHHA Ta rapaHTyBaHHs 3 OOKY Aep)Kasu, L0 Mae
MiCLe Y YUHHIA KOHCTUTYLIT YKpaiHn Ta BibMBaETLCA B €KOIOr0-NpPaBoOBUX HOPMa-
TUBHUX aKTax.

BupiweHHs nuTaHHA (OpMyntOBaHHA Ta CMiBBIJHOWEHHA €KONOTiYHUX MpaB Ta
060B’A3KIB € aKTyaNlbHUM i AUCKYCIAHUM, X04Ya €KONMOTiYHUM NpaBam 3aBXAn npugi-
nanocs Ginble yeara. 3a Cy4aCHMX YMOB 4acTille, Ha Xab, eKONOoriyHi 060B’A3KK
CTaloTb 06’€KTOM JOCNiAKEHHSA B HaBYa/bHO-METOAWUYHIN niTepaTypi, a B eKonoro-
npaBoBii JOKTPWHI Ta Hayli WOAO HWMX M Aoci TpuBae nonemika. [eski acnektu
NPMPOAHO-NPaBOBOI CYTHOCTI MpaB Ta 060B'A3KiB CY6’EKTIB €KONOTiYHMX MpPaBOBij-
HOCWUH cTanu nNpeAMeToM BMBYEHHs B. AHgpeliuesa, M. Bacunbesoi, A. eTbMaHa,
H. Ko6eupbkoi, B. Hocika, C. Tariesa, 0. LLemwyueHka, aBTopa faHWUX Te3 Ta iH.
Be3ymMOBHO, MUTaHHAM CNiBBifHOLEHHA NpaB Ta 060B'A3KIB NPUCBAYYBaN HaYKOBI
npayi C. AnekceeB, €. bekbaeB, O. binockypcbka, B. KHs3eB, JI1. JIETHAHUUH,
M. Marty3o08, A. MiukeBuny, P. XaTgiHa, J1. ABuy Ta Ww.

AHani3ytoumn pisHOMaHIiTHI Nigxoan A0 BM3HAYEHHS MOHATTA «060B’A30K», 3ara-
NbHOBU3HAHMM BBaXa€ETbCA, L0 eKONOrivYHNA 060B’A30K Ma€ He NnLIe aKTUBHY CTO-
POHY - BWKOHaHHS, afe # NacuBHY - YTPUMAHHA Bif BUMHEHHA NPOTMUNPaBHMX Aiil.
EKonoriyHunii 060B’A30K MOXXHAa OXapaKTepu3yBaTW SiK TakWil, WO: BM3HA4ae Mipy
HeobXifHOT NoBefiHKM iHAMBIAA Y POPMi YTPUMaHHSA YM BUKOHAHHS; 06yMOBNeHWI
noTpe6am iCHyBaHHA i po3BUTKY Cy6'eKTiB npasa; € Cnocobom (rapaHTom) 3abesne-
YeHH$ nNpaB 0COBUCTOCTI; Mae KOHKPeTHY (hopMmy BMpa3y NpaBoBOi BifNoBifaNbHOCTI.

Y cyu4acHili eKonoro-npaBoBiii JOKTPUHI €KONOriYHi 060B’A3KM Ta npaBa MatoTb
po3rnagaT1ca K napHi, ane camocCTiliHIi NpaBOBi KaTeropii, BOHW NOB’A3aHi MiX CO-
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6010 K NpaBoBi ABMWa. CNMparynCb Ha FPYHTOBHI AOCNIAKEHHA y cthepi npas Ta
060B’A3KIB rpOMafsH, MOXEeMO MigCyMyBaTW HacTymnHe: €KOMOriyHi npaBa Ta
060B’A3KN FPYHTYOTLCS HA NPUPOLHO-NPaBOBIl AOKTPUHI; KOXHI iCTOPUYHIiA enoci
npuTamaHHe BacHe YSIBNEHHS NP0 HUX, a OTXe, - Le AWHaMiYHi NpaBoBi KaTeropir;
BOHM 3a6e3neyyroTbCs AEPXKaBOK B iHTEpecax YCiX UneHiB CycninbCcTBa i OKpemoi
0Cc0o6U; eKoNorivyHi npaBa M 060B’A3KM - BaXNMBI CTPYKTYPHI €1eMeHTM eKOnoro-
NpaBoOBOro CTaTyCy MIOAUHM i TPOMaffHMHA; TM NpUTamMaHHa KOpenswis; eKonoriyvHi
060B’A3KM CMPUAIOTL OKPEC/IEHHIO MeX MpaB i 3abe3neyytoTh iX rapaHTOBaHICTb: OC-
HOBOMOMIOXHI €KONOTiYHI NpaBa Ta 060B’A3KM HaneXxaTb A0 NPUPOAHUX Ta iH.

OTXe, eKOMoriyHi 060B’A3KM [OPEYHO PO3rNAfaTyM K PI3HOBUA HPUANYHNX
060B’A3KiB, BMA Ta Mipy HaneXHOoi Ta CycniflbHO Heo6XifHOT NoBeAiHKN CYy6 EKTIB.
Yce ue mae Bignosigatv npunucam, 3ab6opoHam, CTUMynaM, BCTAaHOB/EHUM Ha Haui-
OHaNbHOMY PiBHi epP>XXaBOK i MiXKHapOAHMM CNiBTOBApMCTBOM (MiXXHAPOAHUM CTaH-
fJaptam B ranysi 060B’A3KiB NOAWHM) 3 METOK 3a6e3MneyvyeHHs BUMOT €KOMOTiYHOi
6e3nekun, CTBOPEHHS CMPUATANBMX YMOB [N XUTTERIANbHOCTI, BCTAHOBNEHHS MpU-
HaNeXHOCTI NPUPOLHMX 00’EKTIB Ta KOMMNEKCIB, BAKOPUCTAaHHA, Bi4TBOPEHHS, 0XO-
POHM NPUPOAHUX 06’EKTIB, 3aXMCTY eKOMOriYHUX NpaB Ta iHTepeciB rpomagsH, rap-
MOHIYHOT B3aemogii npupoaun i cycninbcTea. [,04aMo, WO BOHW TaKOX € 3aC060M
3abe3neyeHHs eKONMOTiYHMX NpaB rPOMafsH, PO3rNAfalOTbCA AK Mipa AepXaBHOro
npumycy. CyTHICTIO X eKONOoriYHoro 060B’a3Ky BMUCTynNae iAOro iMnepatmeHa, 6esy-
MOBHa, MpaBOMipHa, HaneXHa MoBefiHKa, W0 BW3HAYaeTbCA BiAMOBIAHO 4O BUMOT
3aKOHO/[aBCTBa Ta B OrOBOpPaX.

CyuacHi cTaHfapTv npaB i cB0O604 NHOANHW, 3aKpinieHi B MiXKHapOAHO-MPaBOBUX
[JOKYMeHTax Ta y HalioHanbHOMY 3aKOHOAABCTBi, € HACMiAKOM TPMBaNoro NpoTucTo-
AHHA 0cobKM Ta Bnagu. Y UbOMY 3B’A3KYy NAigHOK € AyMKa Mpo Te, WO eBOMLis
NIOACHLKOr0 CycninbCTBa ABNSE cO60I0 NPOrpecuMBHUIA po3BMTOK cBO6oAW. MpoTe Ka-
Teropis couianbHOi cBO6OAN MOXe PO3rNafaTUCA TiNbKN Yy KOHTEKCTI 3 KaTeropieto
couianbHOT BigNoBiganbHOCTI. BKa3yeTbCA Ha CKNaAHI 3B’A3KN MK Jep>KaBoto Ta iH-
AMBifaMu, siKi (hiKCytOTbCA AEPXKaBOK B HOPUANYHIN hopMi, a came - npas, cBO6OA,
060B’A3KIB i B3aEMHOT BignoBiganbHocTi [3, c. 342].

EKONoriyHMm 060B’a3Kam AO0LiNILHO NPUAINATUA CTiNbKK X yBaru, siK ii npasam. He-
fapMa MiXHapogHa cnifbHOTa 06roBoproe «3araTtbHy [eknapauito 060B’a3KiB Nogu-
HW». Y NpoekTi «3aranbHoi [leknapauii 060B’A3KiB NOANHWN» MPONOHYETLCA 3aKPINUTK
HaCTYMHi NOMOXeHHS, HANPUKNaA: HIXTO He Mae NpaBa NepeLlKofXaTh AisNbHOCTI Nto-
[OVHW, CNPsAMOBaHIi Ha 6naro cycninbcTBa, AOBKiNAA, 1X AOCKOHANOCTi, rapMoHii. Ha-
BMaKu, CNpaBXHs NHOAMHA 3060B’A3aHa BCINSKO CIPUATK TaKild AisNbHOCTI | NpoTUAISTH
OyAb-IKOr0 pofy AiSHHAM, WO TATHYTb NOPYLUEHHS FrapMoHii, pyiiHyBaHHS abo ncy-
BaHHA 4oro-Heby/b, CTBOPEHOr0 NpMPOAOI0 abo NOAMHOLD, Ha LWKOAY CYCMinbCTBY abo
Lo 3aBAae 36MTKY JOBKiNA (cT. 15). Yci nogn piBHi nepeg 3akoHoM, Byfb TO Micue-
BUIA, AepXXaBHWI, MiXHApo4HWIA abo NPUPOAM, i MOBWHHI 3HATM | HacnigyeaTu
060B’A3KW, BUXOAAYM 3 NPUNUCIB YNHHOTO 3aKOHOAaBCTBa. OCO6M, L0 YXUNAOTLCA Bif
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Haka3aHuX 3aKOHaMun 060B’A3KIB, MOPYLLYIOTb TaM CaMWUM FPOMALCbKY PiBHICTb, BCTa-
HOBNIEHWIA B CyCMiNbCTBI NOPAA0K i MOBMHHI HECTW Nepef CYCninbCTBOM BU3HAYYBaHY
CyAOM BifgnoBifanbHicTb. HemeHLWa BiANOBiAaNbHICTL MOBUHHA NEXATU Ha TUX, Yuns
AiSNbHICTL MOpyLWYye 6anaHc NPMPOAK, Befe A0 NPUPOAHNX KaTaKMi3MiB, WO NPUHOCATb
y pe3ynbTati HewacTs nogam (ct. 22). KoxHa noguHa y mipy yCBifJOMIEHHS i BUKO-
HaHH$ CBOIX 060B’A3KIB Mepej CycninbCTBOM Mae MiABaMHW cnogiBaTuca Ha BignoBijg-
Hi NpaBa, OCKiNbKW TiNbKW MOEAHAHHSA 060B’A3KIB MHOAMHM 3 Or0 NpaBamMmy MOXe 3a-
6€e3MeynTN CNPaBXHiil rapMOHINHNIA PO3BUTOK 0COBMCTOCTI, CyCMiNbCTBA, HaLii, LWBi-
nisauiii, ntoactea B yinomy (cT. 29) [1].

KOpuanyHa eaHiCTb eKONOriYHMX NpaB Ta 060B’A3KIB rPOMaAsH Mae NPosiB Y Biano-
BiHWX NPaBOBIAHOCMHAX, fie MpaBaM OfHIET 0CO6M BiANOBIAAaOTL 060B’A3KMN iHLUOT, BO-
LLi KOPeCcnoHAYTLCA OfMH OJHOMY. EKONMOTiuHI 060B’A3KM B LeAKWUX BUNaAKax BUCTY-
natoTb MeXamu npaB. EHICTb 3a3HaUYeHUX KaTeropiii Bkasye Ha iX OfHaKOBY LjiHHICTb
Ta 3HaYyLWiCTb, KOPENALi0 B MeXax eKooriYHMX NPaBOBIiAHOCHULL, a TAKOX AiafeKTuny-
Hy' B3aEMOZi0 K MapHWX KaTeropiil. EkonoriyHi npasa Ta 060B’A3KN PiBHI ANs BCiX
rpomajsiH Ta PiBHOK MipOIO rapaHTyHTbCA 3 6OKY [epXKaBu.

3BaXKalounm Ha BUKMaZeHe BULLe, HarosolWyemMo, CNiBBILHOWEHHSA eKONOriYHUX
npae Ta 060B’A3KiB rpoMafsH AOLiNbHO BpaxoByBaTV Npw noganbluiit koandikayii
YMHHOIO €KOJIOTiYHOr0 3aKOHOLABCTBaA.

NiTepatypa:
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