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IIpakTtuka €CIIJI y cnpaBax moao
1030aBJIcHHS 0aTHKIBCHKMX IPaB Ta
HA[IOHAJIbHE 3aKOHOAABCTBO —
AHAJITHYHHUH OTJISA/T

I'o1oBHa muTaTa

B ananituyHOMY OrJIsl pilieHb €BpONEHCHKOro CyAy 3 MpaB JIOJUHU HABEJECHO
npukiiaay, koau CyJ J1AII0B BUCHOBKY Mpo NopyuieHHs KoHBEHIIIT Tpo 3aXUCT OCHOBHUX
mpaB 1 cBOOO/I 32 3asBaMU PO MOPYIICHHS 0aThbKIBCHKHUX IPaB.

B ananituuHoMYy oriisl pimieHs €BpoNeichKoro Cyay 3 Mpas JIOJUHU HABEJEHO
npukiaau, koau Cyz IiiioB BUCHOBKY Ipo nopyieHHs: KoHBeHIIIT Ipo 3aXUCT OCHOBHHUX
npaB 1 cBOOO/I 3a 3asiBAMU PO MOPYIIECHHS OaThKIBCHKUX PAB.

Takox y 3BiTI HaBOAUTHCS NpakTuka KoHcrurymiitHoro cyay Ykpainu ta BepxoBHoro
Cyly, MOJIO’KEHHS MPOIIECYATLHOTO 3aKOHOIABCTBA, K1 MOTPEOYIOTh yI0CKOHATICHHS.

3okpema, y cnpaBi Xamkuesa nporu bouarapii» (3asisa Ne 45285/12, pimuennst Big
1.2.2018) He3xaTHiCTH 320€3Me4YUTH YOTHPHAAUATUPIYHIN AiBUMHI HATJISA B TOH Yac,
KOJIM i 0aThbKH nepedyBaJIu Mii BAPTOI0 BU3HAHO €BPONelicbKUM CyJ0M 3 NMPAB JIOAUHH
HEBUKOHAHHSM J1€P:KABOI0 CBOIX MO3UTUBHUX 000B’SI3KiB Ta MPU3BEJIO /10 MOPYIIEHHS CT.
8 (IlpaBo Ha moBary /10 NPUBATHOTO i ciMeiiHOro0 kNTTA) KOHBeHLII mMpo 3axucT npas
JIIOAMHM Ta OCHOBOIIOJIOKHHMX €¢B000A. 3asBHULA 3Haxoaunacs 4 rpyans 2002 poky oaHa
BJIOMa, KOJIM MOJIILIENCHKI MPUiXaJld JUIsl TOro, o0 3aapemTyBaTH il 0aThKIB 3a 3alIUTOM PO
Buauy (exctpamuiiio) 1o Typkmenicrany. Ii 6aTeku Oy 3aapemToBaHi BKe Micis ix
MIOBEPHEHHSI Ta B3STI I1J BapTy. 3asBHUIIA 3ajvIanacs oaHa y kBaptupi. 17 rpyaas 2002 poky
BOHa OyJia Bo33'eIHaHa 3 0aTbKaMH IMICJIsl 1X 3BUIBHEHHS 1111 3aCTaBy. 3asBHUIIS 3T0JI0M
BHMaraja KOMIIEHCAI[I0 3a CTPeC 1 CTPaKIaHHs, K1 BOHA 3a3HaJIa Yepe3 He3JaTHICTh OpraHiB
BJIQ/IM OPTaHI3yBaTH MIATPUMKY Ta MIKIyBAaTUCS MPO HET i yac yTPUMaHHS ii 0aThKIB i
BapToOI0.

IHopymenns ct. 8 KonBeHil y 3B’A3Ky 3 aBTOMATUYHHMM i 0€3CTPOKOBUM
1n030aBJIeHHAM 0aTbKIBCHKHX NIPAB BHACJIII0K KPUMIiHAJIbHOI0 3aCy/IKEHHS 32 JKOPCTOKE
NMOBOJKEeHHH 3 AiTbMU 0ys10 koHcTaToBaHO €CILJI i1 y cipaBi «M./l. Ta inmi nmporn
MaabT» (3asiBa Ne 64791/10; pimenns Big 17.7.2012). Pazom 3 Tum €CILI Ha BUKOHaHHA
BuUMor cT. 46 (O00B's13k0Ba cuJa pimieHb Ta ix BukoHaHHs1) K3I1JI 3axanas Bijg nepxaBu-



BIJINIOBi/1aya BBECTH 3aXOAH L1010 aBTOMATHYHOTO 1 0€3CTPOKOBOTO M030aBIeHHS OaThKIBCHKIX
IpaB BHACIIJOK KPUMIHAJIBHOTO 3aCyPKEHHS 3a MOTaHe MOBOHKEHHS 3 IThMU Ta LI0JI0
BIJICYTHOCTI JJOCTYITY /10 IPaBOCY s

VY HaBenmeHOMy KOHTEKCTI HaBeeHo e oane pimenHs €CIIJI -y cnmpaBi «Xaac npotu
Himewunnmw» (3asiBa Ne 11057/02; npuiinsito 8 kBiTHs 2004 p.). 3asgBHuku Oyiu 1no30aBieH1
CyZlIoM 0aThbKIBCHKUX IIPaB Ha 7-X JIT€W Ha MIJCTaBl BUCHOBKY €KCIIepTa-ICUX0J0ra npo
HenpaBWJIbHE X BUXOBaHHA OaThbkamH 1 norati ciMerini ymoBu. €CILJI nocTtanoBuB
nopyueHHs cr. 8§ KonBeHuii i BBaxkae, o TuM4acoBe 1mo30aBJjieHHsI 0aTbKiBCbKHUX NPaB
He IPYHTYBAJIOCS HA CYTTEBHUX i JOCTATHIX MPUYMHAX, i 110 3asiIBHUKH He Oy B
AOCTATHIN Mipi 3a/1y4eHi B pouec NPUMHATTS PillIeHHH 110 IX CIPaBi.

BepxoBuuit Cyj BpaxoBy€ MOJ0KEHHS MI>KHAPOAHUX akTiB. Tak y cBoiii moctaHoBi Bif 16
kBiTHS 2018 poxy BC mocumnascs Ha ctartio 9 KonBeHilii mpo mpaBa AUTHHH SIKOIO BU3HAYEHO,
10 JIep>KaBU-YYaCHUIl TOBAXKAIOTh MPABO IUTHUHHU, KA PO3TYUA€THCA 3 OJHUM YH 0OoMa
OaTbKaMu, IATPUMYBATH Ha PETYISPHINA OCHOB1 OCOOMCTI BITHOCHHH 1 TIPSIMI KOHTAKTH 3
oboma 6aThbKaMu, 32 BUHSATKOM BHUITAJIKIB, KOJIM 1€ CYNIEPEUNTh HAWKpaIUM IHTepecam JTUTHHH.

VY nynkrax 15, 16 nocranosu [Inenymy Bepxosuoro Cyny Ykpaiau Big 30 6epesns 2007
poxy Ne 3 (31 3miramu) «I[Ipo mpakTuKy 3aCTOCYBaHHS CyJaMy 3aKOHOJIABCTBA MPU PO3TIISII
CIIpaB PO YCUHOBJIEHHS 1 MPO M030aBJICHHS Ta MOHOBJIEHHS 0aTbKIBCHKUX MPaBy» CyJaM
PO3'ICHEHO, 1110 T030aBIeHHs OATHKIBCHKUX MPaB (TOOTO MpaB HAa BUXOBAHHS AUTHUHH, 3aXHCT il
1HTEpeciB, HAa BIAIOpaHHs IUTUHU B IHIIUX OCI0, SIKI HE3aKOHHO i1 YTPUMYIOTh, Ta 1H.), 110
HaJlaH1 0aTbKaM JI0 TOCSITHEHHS JUTHHOIO MOBHOJIITTS 1 IPYHTYIOThCS Ha (PakTi CIIOPITHEHOCTI 3
HEIO0, € KpaifHIM 3aX0/I0M BIUTMBY Ha 0Ci0, IKi HE BAKOHYIOTh 0aThbKIBCHKHX 00OB'SI3KIB, 2 TOMY
MUTaHHS TIPO WOT0 3aCTOCYBAHHSI CJIIJI BUPIIITYBATH JIUIIIE MIiC/s TOBHOT'O, BCEOITYHOTO,
00'€eKTUBHOTO 3'sICYyBaHHS 00CTaBUH CIIpaBU, 30KpeMa CTaBJICHHS OaTHKIB JI0 JITCH.

Ocobu MOXXyTh OyTH 11030aBIeHI OATHKIBCHKUX IIPaB JIUIIE 11010 JUTHHHU, SKa HE
JOCSTIIa BICIMHAQIIATH POKIB, 1 TUIBKHU 3 TiACTaB, nependadeHux crarrero 164 CK Ykpainu.

VYxuneHHs 6aTbKiB BiJ] BAKOHAHHS CBOiX OOOB'SI3KIB Ma€ MiCII€, KOJIM BOHH HE MIKIYIOThCS
npo (Hi3uIHU 1 TyXOBHUM PO3BUTOK IUTHUHH, ii HABUAHHS, MIATOTOBKY IO CAMOCTIHHOTO
KHUTTS, 30KpeMa: He 3a0e3MeuyoTh He0O0X1THOTO XapuyBaHHs, MEAUYHOTO JOTJIATY, JTIKyBaHHS
JUTUHMY, 1110 HETaTUBHO BIUIMBAE HA ii (PI3UYHUN PO3BUTOK SIK CKJIAJIOBY BUXOBAHHS; HE
CHUIKYIOThCS 3 IUTHHOIO B 00Cs31, HEOOX1THOMY /ISl il HOPMAJIBHOT'O CaMOYCBIJTOMJICHHSI; HE
HAJAOTh JUTHHI JOCTYMY 10 KyJbTYPHUX Ta iHITUX TyXOBHHUX I[IHHOCTEH; HE CIIPUSIOThH
3aCBOEHHIO HEIO 3arajJbHOBU3HAHUX HOPM MOpaJll; HE BUSBJISAIOTH IHTEPECY /10 1i BHYTPIIIHBOTO
CBITY; HE CTBOPIOIOTh YMOB JIJIsi OTPUMAHHS HEIO OCBITH. 3a3HaueHi PaKkToOpH, K KOKEH
OKpEMO, TaK i B CyKyITHOCTi, MOXXHa PO3I[IHIOBATHU SIK YXHUJICHHS BiJl BUXOBAaHHS IUTHHU JIUIIIE
3a YMOBH BHHHOI IMOBEIIHKMA 0aThKIB, CBIIOMOTO HEXTYBaHHS HUMU CBOTMHU 0OOB'SI3KAMH.

Bianosiano go wactunu nepmoi crarti 164 CK Ykpainu matu, 6aTbKO MOXYTh OyTH
no30aBieH1 Cy/IoM 0aThbKIBCHKUX TPaB, SIKIIIO BOHA, BiH: HE 3a0pajii IUTUHY 3 MOJIOTOBOTO
OyIuHKY a0o0 3 1HIIIOTO 3aKJIaay OXOPOHHU 3/I0POB'st 0€3 MOBAKHOI MPUYHMHH 1 IPOTITOM HIECTH
MICSIIIB HE BUSBIISUTU 1010 Hel 0aThKIBCHKOTO MIKITYBaHHS; YXUJISIOTHCS BiJ] BHKOHAHHS CBOiX
000B'SI3KIB IO BUXOBAHHIO TUTHUHH; )KOPCTOKO MOBOASTHCS 3 TUTUHOIO; € XPOHIYHUMU
QIKOTOJTIKaMU a00 HAPKOMaHAMH; BAAIOTHCS 10 OyAb-SIKUX BUIIB €KCIUTyaTallli JUTHHH,
NPUMYIIYIOTH ii 10 keOpaKyBaHHs Ta OpOASKHULITBA; 3aCy/IXKEH] 32 BUNHEHHSI YMUCHOTO
37IOYMHY IIOJI0 TUTHHH.

[ToBHu#M TekcT anamituanoro orjisiay pimens CCII v nepexknani Onekcanapa Apo3aoBa
ta Onenun po310Boi
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Onekcanap [dpo3noB

KaHIUIaT IOPUINIHUX HAYK, JOICHT Kadeapu KpuMiHabHOTro niporecy (HamionansHui
IOpUANYHHN yHIBepcuTeT iMeHi SpocinaBa Mynporo), ansokar, ['onosa Buroi
KBaJTi (hiKamiitHO- AMCUUILTIHAPHOT KoMicii anBokatypu, [lepiuit mpopekrop Bumoi mkomau
aJBOKATypH

ABtop nyOmikauii: Onena /[po3gosa
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Onena lpo3noBa

KaHJIUJAT IOPUANYHUX HAyK, BUKIIaJad Kadeapu KpUMIHAIBHOIO IpaBa 1 MpaBoCy A
(Mi>xxHapoAHHI €eKOHOMIKO-TYMaHITapHHUI YHIBEpCUTET IMeH1 akaaemika C. JleM'sHuyka),
aJBOKaT, noMivyHUK llepmroro mpopexkropa Bumioi mkoiau agBokaTypu
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