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AAsi TOProBAM HEAOCTaTOYHO OBIWMK rpamIaHCKHX
sakoHoB. Hymnbt 3akosbl ocobbie, cnegnarbHO AAA TOP-
FOBAM TIPEAYCTAHOBAEGHHLIE,

Ecrp, koneuHo, cAeaxu, KOTOpbie COBEPIAIOTCH U
Kak Toprosele, W kak obuerpamaanckue. B cywecrse
HeT pasanuna memay Humu. Koraa rakaa cgeaka sBas-
ercs OAHOH M3 COBEpIUAEMBbIX AaHHBIM AMLOM B BHAE
npoMbicaa, cAeAka aBasercsa toprosoit. Cosepuaeman ne
B BHAE MPOMBICAA CAeAKa sBAsieTcss obiuierpamjaaHckoil.

B rtoproear BxogsT M Takme CAEAKH, KOTOphie B
BuAe ofwerpamjanckux He COBepUlaloTea. ITO Mpo-
HCXOAMT, OJHAKO, He OT TOH UPHYHHBI, HTO CAEAKH
TaKMe B CYIUECTBE CBOEM OTAM4alOTes OT obwerpa-
#AAHCKHX. HO BCAEACTBHE TOTO, HTO, ABASNChH MOAXO-
AAMMH AASL TOproBoro 060poTa, OHH HE HY:KHBL H He
yaobub gaa obuerpamjanckoro o6uxoja.

EAHHCTBO CYILHOCTH TOProBbIX M IpamAaHCKUX
CAEAOK BHYINAET MBICAb, YTO KaK AAS OAHMX, TAR H JAA
APYTCHX AOAXHBI ObiTh OAWHAKOBDIE 3AKOHbL.

Ecro y nac [Dpamaanckuit Kogexe, wne mnymso,
3HAYMT, 3aKOHOB TOprosumix. Ecau xe B [pamaasckom
Koaexce we npejgycmorpeno npasuA AAsl CAEAOK, CO-
BEpUIAEMbIX 10 TOProBAE, HAJA0 HONOAHHTH [ pamaan-
ckuii Kogexe. Ho Bosce ne nago,—ectb Takoe mMuenue,
c03aaBaTh 0COGLIE 3aKOHBI AAsS TOPTOBAH.

Counanbnoe 3maueHHe TOProBAM TpebyeT, OAHAKO,
MHBIX 3aKOHOB AAsl ToproBoro ofopota, dem AAs ofuge-
rpasjaadckoro. Jyx ToproBbiX 3aKOHOB A0AmeH OblTh
HHOH, YeM AVX 3aKOHOB TpamJaHCKHX.

Komneuno, aror ayx sBasercs Tenepsh y Hac He
TEM, YTO MpPexAe, H HE TeMm, KAaKOB OH U Tenepb B APY-
FMX TOCYAAapCTBaXx.

I'pamaarckoe npaBo KakA0ro, KrO €ro HMeer,
AOAKHO OCYUIECTBAATBHCHA, HO HE TOABKO HE BO BPEA Apy-
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rum. Haw [pamgaucknii Kogexkc tpebyer 6Goabuero.
On omuaaer npsmoii noAb3bl  o6uIECTBEHHOI OT OCYy-
IIECTBAEHHS KamAbIM €ro rpamiaHcKHX Mpas, KOAb CKOPO
rpamAaHCKYI0 NparocnocobHOCTD NPejoCcTaBASeT OTAEAD-
HbIM TpamAaHaM ,,B LEAAX PasBUTHA MPOM3BOAHTEAb-
ubix cun crpaunt (cr. 4 Ipama. Koaekca). Coorser-
CTBEHHO BTOMY, KTO OCYLIECTBAAET CBOE NPaBo, HO He
cojeficTByeT dTHM CTpaHe B PAasBHTHH MPOU3BOAUTEADb-
HBIX CHA €e, TOT OCYLIECTBASIET CBOE TpPaBO HE Tak,
KagkKk AO0OA®XKHO. OH MAOXO l'lOJleyeTCﬂ npasoMm He
TOABKO TOrAa, KOrjga BpejHT [pH 3TOM APYroMy,
HO M TOrjJa, KOrja CBOMM NPaBOM HE MPHHOCHT MOAb3bI
obwectsy, koarektuBy '). On ocywecrBaser npaso B
[POTHBOPEYHH € COLHAAbHO-XO3AHCTBEHHbIM HA3HAY EHHEM
ero, T.-e. ¢ HapylueHueM ocHosHoro gyxa Kogexca (ct. 1).

Eue B 6oabuwieit mepe jJoamHO cAymuTb obule-
cTBeHHOH MoAb3e Toprosoe mpaso. Lleabio ero goAxHo
6BITh HCKAIOUHTEABHO obuiecTBeHHoe Gaaro.

Kamablii AeATeAbp TOProBan JoAameH GbITb TOABKO
opyanem, AelfcTBYIOIINM AAs Tako#i neau; cobereenHas
Bhil'oda ETrO—TOABKO crnocob CTHMYAHPOBaHHA K MakcH-
MaAbHbIM AOCTHHREHHAM OGQECTBCHHDTO 3HaAYeHHA.
O6orawenne Topryiomwero Heo6X0AMMO AHIIb KaK pe-
3YAbTAT HAaWGOADLIENO HACBILEHUS pbIHKa MPOAYKTAMH
ofuecTBeHHOH Heol(XoAMMOCTH.

A}\H IToM LUE€AHM HYHEH TOT cnocob AaBACHHHA, KO-
TOphlit 4aBHO TNpPUMEHAACH [pH Bbliave [aTEHTOB Ha
nzobperenns.  Aabmi  cosefictsoBath  HanboAbuieMy
pacnpocTpaHeHHIo MNaTeHTOBaHHOro H3obpeTenus, BAa-
AeAel TmaTteHTa ofAaraacs HaAOrOM, TIPOrPECCHBHO
pacTywum; 9Tobn! GbITH B COCTOSHHM BbIHECTH THKECTb
BO3pacTawillero Haaora, OH HOHEBOAE AOAKECH 6biA
npyHAaraTb BCE YCHAHA K TOMY, yrobbl M3BAEYBL MAaKCH-
MyM BbIFOAbI M3 3aKPENAECHHOr0 3a HUM H30OpeTeHus,
4 JAst BTOTO PACNPOCTPAHATD WHpPe U Hpe obuecTBeHHO-
noaesnoe uspbpereHue.

1) [Mpu Tom conarbion arane SBOAIOLMH PPAKIAHCKOTO TpaBa,
KOTOPBI HAcTYNHA ¢ nospaenuem uawero [pamaancrkoro Kogekea,
TaKkoBO AOAKHO ObITh NMOWHMAHHE TOID CTAPOTO MPHHUMNA ,NE (Uis
re sua male utatw** (B mepesoje: ,He MOAL3YHCA CBOHM HMMYylle-
ctBOM nAO0X0“), O KOTOPOM HAMOMMHAET TrepMaHCKHRl yuesblil
npod, 'eseman, ykasnisan oOcHOBHBIE NPHHUHNBL NpaBa, Kak
npasa xosaicrasenworo ( Hedemann, Grundziige des Wirtschaftsreelits,
1922, erp. 31).



Creays Tomy me METOAY COLHAABHOTO
MOACTErHBaHMA, 3aKOHOAATEAD JOAKEH CO3JAaTh
AASl TODrOBAM Takue 3aKkoHbl, 4TOGbl TOPryrowHi, noa-
CTpeKaeMblii MOroHEeWw 3a AMYHOI BBIMOAOND, XOTH-ObI
u ¢ GoabwHM puckOoM A cebsa, Mor coelicTBoBaTth
obwecTBenHOMy 6AaronoAyuuio, B BHAE AOCTaBAEHHs:
TOBapa Tyja, TA€ OH HYXKEH, M, IPH TOM, B MAKCHMMaAbHO
norpebuom pasmepe.

[To atum o6wum coobpamkeHussM JAASL TOProOBAM
Hy#eH paj ocobeHHOCTel, OTAMYAIOWNX TOProBbie
3aKOHBI OT O0Lerpam aHCKHX.

3akoubl TOProBblE MNPekAE BCETO JOAKHbBI GbITH
PaccUMTaHbl Ha TO, 4YTOOBlI CAEAKHM, BXOASIIHE B KPyr
Toprooro ofopoTa, Moram 6biTh COBEpIIaEMbI M aC C O-
BoiM o6pasowm, T.-e. B GOABIIOM KOAudecTBe. Ma-3a
TOrO, YTO AHUY, COBEPINAIOIIEMY CAEAKH, HKEAATEAbHO
COBepIIaTh MX B Macce, CTaHOBATCS HENOAXOAALIMMH
HOPMbI I'pa#jaHcKoro npasa: obuapyxuBaercs HeobXo-
AuMocTbnpucnocobAeH M UX K TOMY, 4rofibl MOKHO
6bIA0 ¢ HaMMEHbUWHM KOAMYECTBOM Tpya:
HocTeH coBepmwiatb HauboAbmee KOAHYECTBO
caeArok. dra nOTPeGHOCTb TOPTYIOWEro B TOM, YTO6DI,
ero AeAoBoi 060POT HOCHA MaccoBbli XapakTep, nopo-
AuAa obocobreHne TOProsbix 3akoHOB oT  ofwerpa-
maanckux. Heobxoaumoctn, utobb 3akonbl 6GbiAM Hau-
Goaree MpUroAHBI AAS MAaccoBOrO COBEPLIEHHS CAEAOK,
ABASIETCH KOPEHHBbIM OCHOBaHHEM AASl LEAOIO psija Bbl-
TeKawnx oTcloaa ocobennocreil. Aumb npoHnkHyTbiE
ITUMH OCOGEHHOCTSMHU 3aKOHDI TOProBule 6YAyT COOTBET-
CTBOBaTh XO3AHCTBEHHOMY HA3HAYEHHIO —CAYHKHTD AAS
ueaeil maccosoro obopora ').

Toprosoe npaso ¢ sroif Touku spenus npeacra-
BASIET POAYKT NPUCNOCOBAEHHA 3aKOHOB, PErYAHPYIOINHX

1) Ha swawesnn npussaka ,.maccosoro comepuieHun" Aan
BLIACHEHAA POAH TOPTOBOIO MPAaBa OYeHb NOAPOGHO OCTAHABAMBAETCH
repmarickuii yuenntii ek (Heck) Berarbe, nocesmuennoii cneguarnqo
sonpocy .,'lero pagu cymecrsyer, ofiocobrenso o1 rpamAaHCKoro
npasa, npaso Toprosoe?” B wypHaae ,Archiv [ir die eivilistische
Praxis*, Tom 92-0it (1902 ro), erp. 438 u ca. Cymecrsobaune Topro-
Bora npasa, Tosoput asrop (erp. 464), Bususaetes norpeGHOCTAMM
wdes rechisgeschaftlichen Massenbetriebs,

Jromy me BOMpOCY B HEAABHCE BPEMA YACAMA MHOTO BHH-
maHuA Gazeabckwii npod. Hapa Buaaua (Wieland) s ero Handelsrecht
1921 r., ocofenno erp. 136 u ca.
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eAMHHYHbIE TpamjaHCcKWe AeHCTBMA, K MacCOBOMY COBep-
IIEHHIO HX. ‘

[TpaxTHueckum pesyAbTaToM BTOro MPHCNOCO-
6AeHHA ABAAETCA TOT ocobblil gyx, KOTOPBIM JOAXKHDBI
GpITb NPOHMKHYTHI 3aKOHbI AAN TOProBAW. Buipamaercs
aTOT AYX B UEAOM pPAAe TPOABAEHHH KPYyMHOTO mnpak-
THYECKOrO 3HAYEHHA.

1. Tlpussanubie k "HOpMHpOBaHWIO MaccoBoro ofo-
pOTa, 3STH 3aKOHhI HE€ MOryT He OCAabAATH
popmaamama B obwerpaxsanckom obopore oH
AonyctuM, 60 ropHAMYECKadn cleAKa—iIBAEHHE He Mac-
cosoe; cobarogenne (QopmarbHocTell, CONPAKEHHBIX C
COBEpIIEHHEM CABAKH, HE OT30BETCA YYBCTBHTEAbHBIM
ofpasom Ha Temne jeaosoro obopora. MDopmaruzm
MOKET HrpaTh Jaxke MOAOKHMTEADHYIO POAb B TpamiaH-
ckoM 060poTe, 3acTaBAAsd KOHTPArcHTOB TILATEALHO
NpoAyMBIBATL KamKAyl0o JeTaAb TaKOro HEMmPHUBBIYHOIO
AAf HHX M BQKHOIO B XM3HHM HX coOblTHA, Kak CZeAka.
Huoe aero—roprosoit obopor. Caeaxa sgech obprynoe
AEAO. ABTRJ\H ee—ACAD MPOCTOTO 3aNOAHEHUA mwabroHa.
Oana caeaxa noxoma Ha Apyryio. (Dopmarumam wmomeT
TOABKO BPEAUTb, 3aJepKHBAH KU3HEHHO-HeoOXoAUMYHO
GoicTpoTy 060poTOB MaUHBI TOproBoro Aeaa. MesaenHoi
pyunoii pabore B obuerpaxkganckom 060poTe COOTBET-
CTBYET MEXAHHYECKOE, MALIMHHOE [IPOH3BOACTEO TOPrOBAH.

[Nosromy, korga sakoHoaaTeAb ycHAHBaeT (opma-
AH3M AAf CAEAOK, HAlNpHMEp, O CTPOEHAUAX, 3TH CAEAKH
K YHMCAY TOPTOBbIX HE MOTYT OTHOCHThCH; B BHJE pea-
KOTO MPHMEPa, MOMKHO YKasaTh MTaAbAHCKOE 3aKOHO-
JaTEABCTBO, 0O KOTOPOMY MOryT 6biTH TOPTOBLIMU H
CAGAKH O HEABHKHMOCTH. ,

2. B Toprosom ofopoTe uMeercs B BHAY MaccoBoe
COBEPIIEHHE CAEAOK, H pajH aTOTO yMeHbluaeTcs (op-
MaAH3M, ONEKAIIUHA KOHTParedTa B TPaKJAHCKOM
obopore. [locaegoBaTernHbim u  ULeAecoO6pa3HbiM
ABAsieTCHA, YTOObl TOProBbie 3aKOHbl MPOBOAHAH AR
Toprosoro o6opora, eCAHM 2TO He AEAAeTCA Yke 3aKo-
HAMM TpamZaHCKUMH, NPHHOUN HHAuN(PPepen-
TH3Ma K crafocTAM M 0cOBGEHHOCTAM MO-.
AOKEHHA AHYHOCTH.

TDPI‘OBbIe 3aKOHbI HE MOTYT,—MOA00HO ToMy. Kak
CAY4YaAOCh € 3aKOHAMM FpaxiaHCKUMH,—OKa3blBaTh CHHUC-
XOKAEHHE HHM K MOAY, HH K BO3pacTy, HH K TOMY MO-



AOKEHHIO, B KOTOPOM OKa3blBaeTCH TOPTYIOWHMHA KOH-
‘TpareHT,—HalpuMep, NpH MPONycke CPoKa AAA OpoTecTa
BeKceAeH, XoTs 6bl 9TO MPOH30OIIAO MOA AelicTBHeM He-
NPeoAOAUMOH CHABL,—HH K pasmepam yuwepba,Hanpumep,
npH yMEHbIIEHUH MO CYAY HeycToiku.

3. Coofpamenne 0 MaccoBoM Xapakrepe TOProBbiX
. CAEAOK 3acTaBHAO TOproBuifi 0GopoT mpuAyMaTb M pas-
BHTh, TaK HasplBaeMblii, CHMBOAHWYECKHHA cnocob
lepeHoca Mpas Ha BeWd C OAHONO AMila Ha JApyroe.
Arolt yeau cayxur wennas 6Gymara B nee mommo
BOTIAOTHTD LIEABIE ropbl XAeﬁa. CAOREHHOTO Ha CKAaje.
Ilepesaya nHakaazmoli 3aMeHAET CAOKHYHO TEPECHIAKY M
neperpyaky ToBapoB. JOCTHKEHHA B BTOM HalPaBACHWH
MOTYT AOXOAWTb, OAHaKo, A0 kpa#iwocru. Ilepesaua
HaKA3AHBIX MOKET BbI3bIBATb HCKYCCTBEHHOE MOAHATHE
ged. Torga obpawaiorcs K TaKOMy CpeAcTBY, Kak 3aKo-
HOAATEADHOE OrpaHHYEHHE KPyra AWL, KOTOPbIM MOTYT
nepeAaBaThCH HaKAajHble; aTo caeAado y Hac [locra-
noaenvem [JHKa u CHK CCCP or 27-ro uioas
1923 r. (,,HM3sectus LIMK a“ or 2 asrycra 1923 r., Ne 172).

4. Maccosniii 060pOT TOProBAM,— y#e NO MACCO-
BOMY NPH3HAKY,—COOPAKEH € PpHCKOM TOPryrOWHi
6epercn 3a puckopanHoe Aero. Kro geraer a0, J0akeH
HECTH YCHAEHHYI OTBETCTBEHHOCTD Mmogo6Ho
BCSAKOMY, KTO DKCIAOATHPYET CTHXHHHYIO CHAY, ¢ KO-
TOpO# coBAajaTh He MOXET.

B Buay sroro mazo B 3akomax TOProBbIX (UKCH-
poBath, 4TO TOPI‘leI.!._;Hﬁ HECET OTBETCTBEHHOCTb HE KOH-
KPETHY10, a abcTpakTHYIO, a TOTOMY He MOMKET ONpaBAbl-
BaTbCA TEM, YTO OH M B APYyIWX JAeiaX CBOHX [Ipos-
BASIET TY CTelleHb BHHMaHuf, Kak M B JAaHHOM.

Aoaxna 6GbiT, 3acUM, yCTaHOBAEHAa OTBETCTBEH-
HOCTb BAaJeAblla TOProBOro MPEANPUATHA 3a BCAKUE,
Adaxe u cayuaiinbiii. Bpes, npoucTexaloumid OT aToro
NPEeANPHUATHA.

orpamkjenue nyGAHKH, KoTopasi MOMeT nocTpa-
AaTb H3-3a HEenpasUAbHDIX AEAOBBIX pACHETOB CBOEro
KOHTPAareHTa, ToOproBble 3aKOHbI HE MOI'YT HE BbICTAaBAATD
TakuX obssamHOoCcTEl, KaK BejeHHEe TOProBHIX
KHUT.

5. Buumaune x maccosomy ofopory He MOmeT He
noby#aars TBOpUa TOPTOBBIX 3aKOHOB HATH B pPa3Aaj
CO CTPOTrMM NPOBEAEHHEM MPHHUHMNOOB 06-



merpaxiaHckoro mpasa. | pakjanckoe 3akoHO-
AATEALCTBO JOABIIE, YEM TOPTOBOE, AEPKHTCH MpPABHAA
»yHHKTO He MOKET MepejaTb APYTOMYTaKHX
npas, kakux cam He umeer”. Maccosmit o6opor
3acTaBAAET MATH Ha To, yrobml JobGpocoBecTHOe npu-
ofipereHne Belwd B cOGCTBEHHOCTH CYMTATb OKOHYATEAb-
HbIM, XOTA nepesarowuéi He 6Gbia cobersennukom. Hapy-
aeTcs yKasaHHbIH MPHHOHT M B CAyYae MpoOAamH
meiiell vepes komuccuoHepa: He OyAyun coBGCTBEHHHKOM
BEIH,Eﬁ H HE CTAaHOBSICb TAKOBbIM HH Ha OAHO MI'HOBEHHE,
OH mepejaeT MOKYMUIWKY MPaBo cOBCTBEHHOCTH HAa HHX.

6. Bauako k ykasaunoit ToAbko uTO ocofeHHOCTH
H B CBA3H € OTCTYDAGHHEM OT TIPHHUMNA ,HHKTO He
MOXET nepejarsb Apyromy Goablue npas, uem cam umeet",
CTOMT OTpPaHHMYEHHEe BHHAWKALOUH B TOPprao-
Bom 06o0pore.Bracroswmyo nopy aonyerumoctn Bun-
AMKAaUHKM TOABEPrAach OrpaHAMYeHHsAM H B cepe obuie-
rpaxganckoii. Ho 3zecb ckasaroch sansmme Topropo-
npasoBOro Ayxa Ha o6AacTh YHCTO TPaKAAHCKHX OTHO-
meHut  WAHM, WHade, TPOM3OIIAO HBAEHHE KOMMep-
CHaAM3alIMK I'PaxAaHCKOro npasa. flBAenue aTo 3Hame-
uyer cratea 60 [pama. Koaekca. Or amma, woropoe
npuobperc: 106pOCOBECTHO HMYILECTBO He OT coBCTBEH-
HHUKA, MOCAeAHHil, B BHAe obulero npasuAa, He BIpaBe
uctpefosaTh MMYWECTBO; OH MOKET CAEAaTh 3TO AHMIIb
B BHAE HCKAIOYEHHH, TOABKO B CAy4Yasx, KOraa BsTO
MMyWECTBO 6bIAO COGCTBEHHHKOM YTEPSHO MAH Yy HETO
NMOXHILEHO. Komuepcnanmagnu He MoABepraoch, 0JHaKo,
npaBo rOCYAapPCTBEHHBIX YUPEKACHUH Ha BUHAHKALMIO;
OHM HMMEIOT NPaBO HAa MMYUIECTBO, HE3aKOHHO Y HHX
OTYYKAEHHOE, HE3aBUCHMO OT TOTO0, Kakum 6bl cmocofom
HH BbIIIAO OHO H3 UX PYK. '

Ayxy me Toprosoro obopora 6Goaee csoifcTBenna
6biaa 6bl MOAHas HeAONYCTHMOCTb BHHAWKALWH HMY-
wecTsa, XoTAs Obl M HE3aKOHHO BbIULEAUIEr0 H3 PYK
cobCTBEHHUKA, €CAHM TOAbKO HE yCTaHOBAeHa Helobpo-
COBECTHOCTb NPHOGPETEHHA €ro AHLOM, MPOTHB KOTOPOTO
BHHJMKALMA HalpaBASeTCs.

3TOM CKa3biBaeTCA CBOHCTBEHHbIH TOpProBoMy

npaBy AyX TpaHcOepCcOHaAM3IMa, AAS KOTOPOro
obiecTBeHHOE NpeBbille YacTHO-ANYHOTO M AAs KOTOPOro
6Aaro MHAMBMAA IIEHHO MNOCTOABKY, MOCKOABKY 4epes
Hero JocTHraercs obuiectTBeHHoe GAaro.



Jdyxom TpancnepcoHaAsMa Momer ObITb npo-
HHKHYTO, OAHAaKO, rpakAaHCkoe npaso Boobue, a He
TOABKO TOPrOBOE MPaBO, COCTABASNOUEE CHEUHAABHYIO
W TPUTOM TepejOBYI0 HYacTb TPamAaHCKOro mnpasa.
Tak, Ayxom TpaHCIEpCOHaAM3Ma NPOHHKHYTO ACHCTBYIO-
uee y Hac ceifuac npaso, peraamentupyemoe [paxa.
Koa., koAb ckopo B aToM nocaeaHem ecthb cr. 4-ad,
yKasblBaiolas, 4TO [paBoCnocoGHOCTb TpamAaHcKas
AaeTca AAA ueAell PasBUTHA TPOM3BOAMTEADHDBIX CHA
crpans. Ho B TOprosom mpase AyX TpaHCnepcoOHaAW3Ma
NPOABASIETCA WHAYe, YEM B TPaXAAHCKOM; B TOPTOBOM
o6opoTe, B OTAMYHE OT IPamjaHCKOrO, He IPHHMMAIOTCH
BO BHUMaHue O0COOEHHOCTH W TNOAOHEHHE AHYHOCTH
konTparentos. [loaTomy B rpamjanckom o6opoTe BO3-
MOKHO, Haflp., YMEHblIEHHE HEYCTOHKH B CAy4Yasx, mpe-
aycmorpennpix y sac B cr. 142 Tpama. Koa. Aarn
Toprosoro 060poTa Takoe BHUMAaHHE K AMYHDIM 3aTPyA~
HEHMSM KOHTPAreHTOB MPUHUHIHAALHO Obir0 Obl Hempa-
BuAbHO. [IpUMEpOM pasAMuMA N0 BTOMY MPEAMETY MEKAY
rpamAaHCKMM H TOPTOBbIM NPaBOM ABAAETCH repMaHcKoe
3akoHoaaTeAbcTBO. |epmanckoe [pamy. Yiomenne, B
cr. 343, kak u naut Kogeke B cr. 142, sonyckaeT yMeHb-
wenue Heycrtofiku, Topropoe ke yAomeHue, B CT. 348,
PSIMO OrOBapHBAET HEAOMYCTHMOCTD TaKOrO YMEHbIUIEHHA
B ToproBom ofopore.

7. ObiecTsennnii unrepec, o6cAym1Baemblii TOp-
roBeiM ofopotom, TpebyeT ocoboro noaxoja
TOPrOBbIX 3AKOHOB K MPMHUMNY CBOOGOAB A0T 0"
Bopa. B orHOweHMH BTOrO MPHHUKNA NPOHSOWIAA yHE
TpaHcopMauus U B 06GAACTH rpamJaHCKOro npasa. Ho

pACEHME TAKOrO CTaporo yCTos rPaxaHCKoro rnpasa,
kakum 6piaa Joaroe Bpems csoboga AOroBopa, NMPOH3-
BeseHo 6piao TpebosanusiMu Toprosoro obopora. Pas
TOProBOE NpPeATPHATHE MPUHUUIMAADHO MpPEAHAZHAYCHO
CAyKUTb HWHTepecaMm O6ILECTBEHHOCTH, OHO HE MOKET
6bITh cBOGOAHBIM B BbiGOpE KOHTPAreHTa: OHO HE MOMET
BCTynaTh B AOTOBOP C OAHMM M OTKa3hiBaTbCA BCTYNHUTD
B Takoit me JOroBop € Apyrum. Toprosbie 3aKOHbI
AOAKHBI NO9TOMY YCTaHOBMTb AAsi Toprosoro obopora
B MoTpebHbIX cAyyasx npuHgun o6i3aTEeAbHOCTH
BCTYNAEHHA B JOTOBOP.

Hapsiay ¢ sTum orcTynaenuem OT NpuHUMRA CBO-
604bl A0OTOBOPA, TOPrOBbIE 3aKOHBl AOAXKHDI 3a(QHKCH-
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poBaTb M eie oZHy ocobeHHOCTb, noTpebHY AAd
Toprosoro obopora. Beicrpora cosepmenns maccosbix
CAEAOK TOProBoro IMpasa TpeByeT TOro, 4Tofbl KOHTP-
areHT, npejiaras Ny0AuKe BCTymaThb ¢ HHM B AOro-
BOPHDIE OTHOUIEHHS, 3apaHee GHUKCHPOBAA CBOHM
ycaoBus (orcioga nomarme ,prix fixe“) wu gzuxro-
BaA ny6Gauke oTH ycAoBua (OTCIOAA TOHATHE ,AMKTY-
emblii  gorosop“, npeicraBAsowee 6GyKBaAbHO Nepe-
Bo4 HeMmeukoro Tepmusa , Dictierter  Verirag®).
[ly6auke,—ubo K oTOMYy 6GE3AUYHOMY KOHTPArEHTY
obpaiaercA NpejAOKEHNE NPH 3AKAIOYEHHH TOProBOMH
CAEAKH,—OCTaeTCcAa HAH BO3A3P?KETBCH OT BCTYNAEHHA
B CAEAKY, MAM K€ BCTYNHTb B Hee, [OAYHHUBLINCE
NpeAAOKEeHHDIM YCAOBHAM; AOrOBOpPaM 3TOro poja (ppaH-
uy3nl (npod. Carefirp) aaan nassanme ,,contrats d‘adhé-
sion® uam ,,contrats par adhésion” (s nepeBoje: Aoro-
'BOPBI 4YEpe3 NPHCOeAHHEHHE).

pHMEp MPOABACHHA NPHHUMIA .,0643aTEADHOCTH
BCTYIMAEHHA B AOrOBOP' MPEACTABAAET AOrOBOP HKEAESHO-
AOpOH#HOH MepeBo3ky; ,Mepepo3Ka MaccamHpPoOB M Tpy-
308",—rAacur cr. 2-as Ycrasa meA. 40p.,—, COCTABASET
obs3aHHOCTD KaxA0f OTKPBITOH AA7 obWero moAb3so-
BaHuA xeA. Aoporu’’. JuxTyeMmuiii xe AoroBOp MAM, NO
ppaugyackoil Tepmunororun, contral dadhésion, sakaro-
yaeTcs B AWGOM Marasude, rie MNPOHCXOAHT TOPTOBAA
,»0e3 Topra‘’, ,prix lixe®1!),

8. B ofractu rpamaamckoro npasa, npu  esu-
HHYHOCTH ¥ cAyualHOM XapakTepe COBEpPIIEHHH CAEAOK,
Goabwoif  ycToduMBOCTbIO MOmer 06AajzaTh NPHHLMO
MCTIOAHEHHA JO0TrOBOpa MO TOYHOH OykBe ero, mpHHUMN
npacla sunt servanda‘. Toprosoiit me o6opor, npu mac-
COBOM COBEPIIEHHH CAEAOK, HE MOMKET MHPHUTBCA C
KOAOCCAADHOCTbIO YOBITKOB, CONPAXKEHHBIX C MajeHHEM
uennocty Aener. YpeamepnocTs yObITKOB HejomycTH-
Ma B Toprosom obfopore He no TOH TOABKO mpuuMHe,
YTO BTO OTpaKaeTCsi Ha KapMaHe TOPryloOWEro, HO H
noToMy, YTo yumep6 NpH AeHeKHBIX pacyeTax BAEYET 3a
cofi0I0 MOBbILIEHHE LEH Ha TOBap M BCAEACTBME 3TOro
MOHHAAET JOCTYMHOCTb ero AAs ny6auxu. Beaescrsue
BTOTO AAH 3aKOHOAATEAH, PErAaMEeHTHPYIOUIEro OTHO-

') Mpexpacusiii oxsaT 1 OPHANYECKHH aHAAMS OTMEYEHHBIX
ABAeHHH gaer repmanckuil yuennii Hunmepgeii (Prof. Hans Carl
Nipperdey, Kontrahierungszwang und dictierter Vertrag, 1922 r.).
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HIEHHS MO TOProBAe, HeudGemHo HEOOXOAUMG CORjZaBATH
npaBMAa yueTa majeHua pybas npu pacyerax no
ucrnoAHenuo obszareancts. Orcroza BoiTekaer Heo6xo-
aumocTb, uTobbl AAs TOproporo o6opoTa CylECTBOBAAK
ocobble, yeM JAf ofiopora rpampaHCKOro, 3aKoHbl; B
3THX 3aKOHaX JAOA#KHO GHTH MpejycMOTPEHO, 4TO JOr0BOp
MOJAEKHUT MCIOAHEHHIO N0 TO4YHOH OyKBe ero Ammb Npu
YCAOBHH, €CAW OCTalOTCA HE M3MEHMBLIMMHCH 3KOHOMH-
yeckHe OGCTOATEABCTBA, NMPH KOTOPHIX 3aKAKOYEH AOr0-
BOp; rOBOPA TEXHHYECKH-IOPHAHYECKHM H3bIKOM, MpH
HCTIOAHEHHH obs3aTteAbcTs JoAxHa OwbiTe B Bujy, Kak
cama co6offi pasymeroliascs, OroBopka O HEHSMEHHOCTH
oberoareancts (,.clausula rcbus sic stantibus®), Jas
Toro e, 4robbpl pacuernl No obs3aTeAbcTBaM ObIAM
HanboAee 9KOHOMHUYECKH Ge3BpejHbIMH, B 3aKOHAX JAA
TOPTOBAM JOAXHBI ObiTh BhipaboTaHbl ocofble mpaBHAa
pacuyeTta, Hanp., nmpas¥Aa o0 NOMPaBOYHOM KOI(PPHUHEHTE.
Takue npaBMAa CymlecTByloT y Hac. |akoBO NOCTaHO-
eaenne CHK ¥ %P or 5-ro azekabps 1922 roaa
(Cobp. ¥Yaar. 1922 roga, Ne 53, cr. 757), pocnpuussuee
C HEKOTOPbIMH H3MEHEHHAMH TMPHHLUHNDI NMOCTAHOBAEGHHS
CTO or 2-ro nosbps 1922 rosga. dtu npasura pery-
AMPYIOT pacyeTbl MO CAEAKaM, 3aKAIOYEHHBIM MeHAY
KakuMd Obl TO HM OblAO KOHTpareHTaMM B 30A0TOM
BaAlOTE; NONPABOYHBIMH KOR(P(PUUHEHTAMH ABAAWTCAH, B
3aBMCMMOCTH OT MOMEHTa 3akAloueHus caeikn,—0,3 u
0,7. Kpome Toro, Aas caeAok wMmexAy rocoprasamu,
3aKAIQUEHHBIX B JeH3Hakax, JeficTBYeT MOCTAHOBASHHE
CTO or 14-ro cenrsbps 1923 rosa (uurae ewe He
pacnyOANKOBaHHOE; 3j€Ch MONPaBOYHbIE KO PPHLUHEHTDI
MPUHATBHI Te XKe camble, HO JAH TIpUMEHEHHMA UX yKasaHbl
HHble NEPHOAbI BPEMEHH ).

1) TMo sromy monpocy nazo umern B BuAy kuury Dockel, Dic
w'criirderung der ”’vr'tru;,rs;:rumlla_f:on. 1922,

?) Buauenue nompaBoOuHLIX KOIPPHUHEHTOB MO AEKPETY S-ro
ZexaGpa 1922 r. sumipaxaerea B caepyiowes. Ecau czeaka, Hamp.,
Ha cymmy 200 py6a. 3oa. sakaoueHa Guiaa go 12/IX-22 r. n pacuer
npoussogurea 8/XI[-23 roaa, To no er. 3 npumenserca KoagpAIHERT
0,3, u ynaare nogrexur 20003, T.-e. 60 pybaeit ¢ neperogom Ha
Kype py6as B jeHb ynaarst goara. Ecam makan me caeaxa saxaio-
vena Gbira mexay 12/IX u 22/XI, vo, no crarbe 4-i Toro me
Aekpera, nonpaBounbiM Kospduuuentom Geperea 0,7, B Takom cay-
vae noarexnt ynaare 200 py6.3<0,7, r.-e. 140 pybaeit, ¢ nepesogom
Ha Kype py6As B JeHb yIAaThl JOAra.

Ecam me Takas cpeaka saxatouena pocae 22/X1—1922 roaa,
TO B CHAY cT. 5-0iff HasBaHHOTO JeKkpera, pacueT NpOH3BOAMTCA Ge3
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B mupuoe Bpems Takas 3aja¥a, Kak CO3jaHWe
npaBuA o6 yuere najeHus py6as, Moraa GBITH HE BbI-
apuraema. Bo Bpems xe BOHHBI H PEBOAIOLUH, 2 ocoBeHHo
B NepUOAbl 32 HMUMH CAEAYIOUME, HEAb3s HE CUHTAaThCH
U C TAaKHMH COLUMAABHO-KOHOMHYECKHMH yPOKaMH BOHHDI
¥ peBoAlOuMH .

9. Ecau aas Toprosoro obopora Ba#HO MaccoBoe
nepeABHKEHHE TOBapa, TO TNOMEXOIO Gbiam Obl AAR 9TOTO
4epThl, XapakTepusylouwue obuerpakjaHckuit 3aA0T;
TAKOBBIMH SBASIOTCS Tepejaya 3aAora B PyKH 3aAoro-
AepHaTeAs H HAuaA0 CHEUHaAbHOCTH 3aA0Ta. Toprosnie
3aKOHBI AOAKHbBI YCTAHOBMTb 3/1€Cb CBOH 0CcOBEHHOCTH.
Onu He MOTYT He CAHKUMOHHPOBATH AONYCTHMOCTH TaK
HasblBaEMOH ,HIOTEKH ABHMHMOCTH", T.-€. 3ar0ra
ToBapa 6es nepegaun ero B PYKH 3aA0ro
AepKaTeAn, a TaKike AONYCTHMOCTH 3aAora He-
CeuHaAN3NPOBAHHOTO HMYUIEeCTRa, HO onpe-
AEAGHHOTO KOAHYECTBA TOBapa, H3MEHAIOUIErocs B €ro
cocraBe BO BPEMs CYIIECTBOBaHWA 3aA0roBoro npasa
Ha uero ).

Ha neo6xoaumocth JonyileHus 3aiora ToBapa
,Ha X0Ay“ MAM ,B 0obopoTe’ yKasblBaAOCh €O CTOPOHDI
3AUHTEPECOBAHHBIX TPAKTHYECKHX KPYroB. 3anroxenHbie
TOBapbl,— BBICKA3bIBAAHCD  [OKEAAHNA, —AOAKHDI HaXO0-
AuTbesi B 060POTE, 3aMEHAsNCH BCe BPEMA ApyraMu TO-
BapaMu; 3aAOTOJATEAIO iKe HAAAEHMHT TOADKO 3a60THTbCA
o ToMm, urobbl Ha ero ckAazax Geia0 TOBapoB HE HA

ONPABOUHOTO KOBPOUIHERTA, W YIAATE NOAACIKHT cymma 200 py6-
Aeil ¢ mepeBojoM Ha Kypc py6As B ACHD ymAaThl JoAra.

PazpaboTky BOmpoca o MPHMEHCHIN TONPABOUHLIX roa(u
uuenron ager C. M. Buapnawcxu ii 8 Becrn. (on, HOeruuun,
1923 1., Ne 9; ykasana siech W MPEAulecTBYIONiasn AHTEpatypa.

1) He aapom B [epuanun cosgaruch ¥ pig aKOHOB, W cre-
yMAALHAS AMTEPATYpa, NOCHALEHHbIC npobaeme ofiecyeHenusl AeHEr
“Geldentwertung®. Cromm # Mbl TepeA 3THMH BOTIPOCAMH. Pa6oraer
i Ham 3aKOHOAATeAb. 1’a60Ta MAET W B KPYraX IOPHCTOB M 3KOHO-
MucTos. Jroil pabore mocsayles Goia pAzg 3acejaHmii Y KpaMHCKOTO
(lopera c'ea OB TPECTHPOBAHHOH MPOMBINACHHOCTH. Ocofo AoAKHO
OTMETHTb TMPEKPacHbiil AOKAAA 1O STOMY TPEAMETY, [ pOUHTAHRBIA
npop. B. M. Kopeuxum u s uacri HaredaTAHHDLI B RypHaAe
.,ElapoAH. NoafierBo Y KpauHbt”, 1923 r., Ne 1—3.

) Coorercrsenuple BAAL TOPFOROTO 3ajiora M HAMEUEHAI
Ykpannckum KomsuyTopron. || poexTHpoBasibl TakHe NOAOKEHNU:

1o corAaientio CTOPOH 33AOKEHHOE HMYLIECTBO MOKET 6uiTh
OCTABAGHO BO BAGAEHMH H TIOAb3OBaHIH 3AAOTOAATEAR; B STOM CAyHAE
Ha SAAOKEHHOE MMYUIECTBO KPEAHTOPOM HAKAAALIBAIOTCA ACTKO pacs
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MEHbIIYIO CYMMY, ueM Ta, koTopas ofo3HadeHa B aKTe,
yCTaHaBAMBAIOIEM 3aAOrOBOE 1paBo ').

10. Maccosni#i xapaktep Toprosoro obopora Ae-
AaeT He TOAbKO AMIIHEN, HO HEPEeAKO M BPEeAHOIO,
KOHKPETHYI0 3aKOHHYEHHOCTb Kamjol OTAEAbHOMN
caeaku. BcaejeTBHe 3TOro 3akOHbI TOProBbIE AOAKHDI
NPOBOAUTL B TOProsbiil 06opoT Hauara abecTpakKTHO-
¢cTH. 6E3AHYHOCTH M APYTHX BHAOB HE3 aKOH-
YeHHOCTH CAEAOK.

3JTH HayaAa HMEIOT BechbMa BakHOE TpPaKTHYe-
CKOe MPUMEHeHHe B LeAOM pAge ABAEHHWH Toprosoro
obopora:

a) Ilpemwae Bcero Hy#HO HasBaTb GAaHKETHDIE
obaszareAabcTBa, T.o€. Takde, B KOTOPbIX MO TeM
MAM MHBIM fyHKTam umeercs npobea (oTcioAa M TepMuH
s6rankoBpifi* mAn  ,OAaaHkeTHBIAY OT (Qpasuy3ackoro
caoBa ,Blanc®, no-pyccku ,,6eapm®). Cioza otHocarcs
06s13aTEABCTBA, B KOTOPbhIX He 0bO3HauaeTcsi OCHOBaHUE
WX BO3HHKHOBEHHS; TAKOB, HAMPUMEp, BEKCEAb; aTH 06s-
3aTeAbCTBA HOCHAT cleuuaibHoe Haspauwe abGerpakT-
HblX. 3acum uayT Gymaru Ha npejg‘ABUTEAd, rae
He ofo3nauaeTcda HMS KPeAUTOPa; Jaiee—6G A aH K OB b i
MHAO0CCaMEHT, T.-€. nepejaToyHas Haanuck Gea o6o-
3HAYEHWs WMEHH AMIA, KOTOPOMY NEepejaeTcs npaso Tpe:
6oBaHua; Moryt 6piTh M Takue GArankeTHbie 06A3aTeAb-
CTBa, TAE MMEETCH AHUIb MOANHCD AOAKHHKA, BECh TEKCT
#e obs3aTeAbCTBa COCTaBASieT CHAOWIHOH mpobea; Ta-
KOBBl BEeKCEeAbHBle OAMaHKH € NOANUCDHIO
BeKceAegaTeAn %)

No3HaBaeMble 3HaKW (KAeHMa, MevaTH M T. I.), CBHAETEALCTBYIOILHE
0 3aAore, W MepeMelIeAHe 3aACKEHHOrO HMYUICCTHA JOMYyCKAETCH
TOABKO C COFAACHA KpejAHTOpPA.

Ilpn saxore TOBapoB ¢ GCTABAEHHECM HX BO BAAJEHHH 3aA0ro-
ACPHATEAd, MOCAEAHEMY 1O COTAZIIEHHIO CTOPOH Momer GbiTh
NPeAOCTABACHO TMPaBO PACNOPAKATHCH 3ANOKEHHDIMH ToOBapaMH ¢
npREATHEM Ha ce6A 06A3ATEALCTEA MOCTORHHO NMONOAHATH Y6bIBaIO-
UMl TOBap TOBAPOM TOTO KE KayecTBa M KOAMYECTBA C TeM,
uTofibl Kk CpOKy mAaTe®a o oGaaareAbcTsy, obecneueHHOMY
33A0TOM, 3aA0MEHHBIC ToBaphl ObIAM B TOM e CAMOM KOAMHMECTBE,
B TOM K€ COOTHONIEHWH COPTOB M TOr0 e KauecTBa, Kak oHH Goiam
npuHATet B 3aror. 3 aToM cayuae aHakm, CBHAETEABCTBYIOLIHE
0 3aA0Te, MOTYT He HaKAaAbIBATHCA™.

1) JHa wsospix nyTAX"—MHTOrM HOBOH SKOHOMH!U. NOAHTHKH
1921—22 r., chopunk, naganunii Mockosekum CTO, 1923 r., erp. 304.

2) [lo Bompocy o OGaaukeTHbix —obasareabeTBax: npod.
A C. Taaws B ,Becranxe (Ipasa“, 1917 r., N 3: sgecn ykasan®
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6) Hauaro 6Ge3AMYHOCTH MOMET NPOABAATLCA H B
ToMm, uro GymMare MMeHHOH mpugaeTcs cBOIi-
ctBO GeabiMeHHO#H. Tak Kak sakaruas B cebe o6o-
3HauYeHUe MMeHH MepBOHA4YaAbHOTO Kpejuropa, Oymara
HE MOKET, KOHEYHO, HMEHOBAaTbCs GyMarol Ha mpex -
asuteAas '). Takoe npumenenne Havany 6e3AHUHOCTH
aan  nexao Coser Hapogumix Komuccapos CCCP;
no aexkpery 9-ro okrabps 1923 roaa (,Hssecr.
BLIMK a®, No 242), umennas cGeperareAbHas KHUKKa
¢ paspeuieHMs BAaAeAblla, JaeT TMpPaBo  MOAYYEHHSH
BKAAJa KamAOMY Hpes sIBHTEAID.

B) JTo Xe Hayaro OE3AMYHOCTH MPOABAAETCA W B
akuuOoHepHOH Qopme crTpoenus cyb'ekTos TOp-
roBOro mpaBa; MPH Takod (opme MpesupHsTHE OKasbl-
BaeTCA NEMHAAAEKAIUM HE MOHMEHHO ONpeAeAeHHbIM
AMLIaM, HO AOOBIM gepmaTeAsnM axumil; oTcioda M Haume-
HOBaHHE aKUMOHEPHBIX KOMManuil aHOHAMHBIMH (SOCIélcs
anonymes); npeAnpusTHe axguouepﬂoﬁ KOMMNAHUH OKasbl-
BaeTcs NpeiAnpUATHEM , Ha Npej sBHTEAs' .

r') Hauaao 6ezamunoctu u AONYCTUMOH He3aKoH-
YEHHOCTH CAEAOK MPOSABAAGTCH B OTHOWIEHMH 0603Ha-
YeHHA H MpPpeAMEeTa UX, W WeHbl, H cpoOKa.

AAs AOCTHKEHMA MACCOBOTO COREPIIEHHA CAEAOK
apasieTcs Goaee ueaecoobpasupim, urobnl npeamMeToM
cieAkn ObIA He MHAMBHAYAADHO ONPeAEASHHDIH fpej-
MmeT, HO TDB&p AHIIL DHPGAEJ\EHHOI‘O THNA. B rpamsaaH-
ckom obopore Tpebyercs KOHKpPETH3AUMA HAM ClleLH-
(Qukauus npeameTta caeAxu. Jas toprosoro se obopora
BCE DTO AMIUHEE 3aTpyAHEHHE. 3aechb Hy%Ha THIH ) u-
kauusn topapa. O6o3HaueHHe KauyecTB ero ZOAKHO Mpo-
HM3BOAMTHCA MO 1WwabAoHy, KAaccy MAH WITaHAAPTY,—T.-€.
no ykasmemy ofpasuy, — eaunoo0pasHoMy JAf Bcex
caerex ganuoro poaa. CoorsercTBeHHO BTOMY, AyXY
3aKOHOB TOPTOBBIX COOTBETCTBYET WabAOHH3aLK#A, KAAC-
CH(PUKALMA HAM IUTAHAAPTH3AUHA TIPEAMETOB CAEAKH.
INo I'pamaanckomy Koaekcy cyluiecTBEHHBIMH, BO BC fi-
KOM CAydae, [OpUIHAIOTCA npeamer  A0orosopa,
uexda u cpok (cr. 130). Aas rtoprosoro me 3zakoua

npeamiectryioman anteparypa. Cnegsainno o  BexceabHbix Gaau-
kax: npod. A, 3. Bopme B cbopu. B namsrs [lepurenesnya, 1015 r.

') Hsaenue umennnix Gymar ¢ npej'anaTebckuM  S(PEKTOM
ormeueno 8 cr. 202 pmpaborasnoro Komemwyroprom npu ("TO
apoexra Toprosoro Ceoga, 1923 .



TaKOe MpejnHcaHie B KadeCcTBE HENPEAOKHOT O
6biA0  6bl  TPHHUMNMAAbBHO HenpasuAbHbIM. Hegapom
B repmasckoif Topropo# mpakTHKE NPAMO AOMyckaervcH,
4TO MYHKT A0TOBOpA, KacalUMHCsH NpejMeTa €ro, MoXeT
ocraBatbes oTkpoiToim (freibleibend). Oun  wmomer
0CTaBaTbCA OTKPBITHIM, MO0 MomerT ObITh BbBIACHSEM K
HE MyTeM WHAMBHAYaAbHOTO 06O3HAYEHHS, a MO MITaH-
AapTy, YyKa3blBalOWEMy ,.CpejiHee KauyecTBO" TOBapa
AAS BCeX CAEAOK O AaHHOM ToBape. B Toprosoii caeake
mMoxeT GBITh HE yKasplBaeMO TOYHO M COOTHOIIEHHE
MeaAy BECOM TOBapa C YNAaKOBKOH H BECOM YIaKOBKH:
OTHOLIeHWe Mekay ,.6pyTTo’’ H ,,Tapow’ B TOProrRom
obopore Tpebyerca 0ANHAKOBOE AAS BCEX CAEAOK AaH-
HOTO poJa, T.-8. ACAKHO 6bITb THMHYHOE.

a) He menee npejwera cymecTBeHHbl AAS AOTOBOpPA
LeHa W CPOK HCINOAHEHWUA. HO B OTHOLIEHHHU HX
TOproeoiif 060pPOT AOMyCKaeT B CBOHX CAEAKAaX OTK p bi-
Thie MECTa; OH CUATAeT MX He MeHee HeoOXOAMMBbIMH
AAA 110706af0LIMK CAy4aeB, 4eM AAA APYIHX OnpejeAeH
HOCTb MO BCEM MyHKTaM.

OcofeHHOCTD OTKPDITHIX MECT 3aKAIOHMAETCsH 3AeCh
B TOM, 4TO OTI pe jeA€eHHe NpPejsMera. LUeHbl W CpPOoKa
OTOABUTAETCH OT MOMEHTa 3aKAIOHWEHHS AOroBopa
K OAHOMY H3 [OCAEAYIOIIHX MOMEHTOB CYILECTBOBaHHA
Aorosopubix otHowenuii. Cymecrsenuniv joGasaennem
K aToif ocobeHHocTH sBAAETCA TO, 4TO [IpejMET. LeHa
H CPOK ONPEJEAAIOTess HE COTAAMIEHUMEM KOHTp a-
redToB. OTkpbiteie Mecta B A0roBope 3alOAHAIOTCA
[pH MOCPEACTBE YCTAHOBHBLUIUXCH Ha NMPAaKTHKE THII K 4~
HbiX popm uan wabaronos, BbipaboTaBlinxca AAd
cAydaes nojobHoro poja.

Beaegersue srtoro He AMua, ywacTByowue B
CACAKE, MOTYT OKa3blBaTbCs BAUSIOLINMHM HA CYlIEeCTBeH-
Hbl€ MYHKTbI OTAeAbHOH cAeAkn, HO obwuii mabron
AAS BCEX CAEGAOK OJHOTO W TOrO Xe poja, BbIpabarsbi-
BaeMblii 06€e3AMYeHHBIM TOProBoiMm obopoTtom').

[Tpossrennem nauara 6Ge3rudHOCTH B TOProBOM
oflopore npejcraBasiercd Takxe HeoOXoaumoe AAs 3TOrO

) Togpobnee o6 srom em. Prof. Miiller-Erzeach, Das
unpersonliche des Welthandels,--s Zeitschrift . d. g. Handelsrecht,
oM 86,1922 r., crp. 121--143; ragmwe: Entwicklungstendenzen des
Wi lthandels,—s Tpyae Toro me asropa ,,Deutsches Hundelsrecht”,
3-e Lieferung, 1922 r., crp. 526 u ea.
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ofopoTa MPaBHAO O TOM, YTO HANMYHOCTb NpaBa BCTYIAE-
HHS B TOPrOBYIO CAEAKY MOMeT ObITb onpeAea\iw VH
BHemHeMY OOGAMKY HAM NO HaHUM B\d-
HU 0 TOPrOBOro AEATEAs, a He Ha OCHOBaHHM NMoipobHO
0603HauUeHHbIX OTACABHbIX MOAHOMOUHI ero.

[Tosromy B TOproebix 3akoHax He Mo#eT He GbITb
yKa3aHo, 470 ,,TOProBbie CcAy#kape'' B MarasMHax HAH
OTKPBITHIX AAR MYGAHKM CKAAAaX MPUIHAKOTCA YNPaBo-
MOYEHHBIMH Ha COBeplieHHe OPHAHYECKHX JeHCTBHIA,
ABAAIOWIMXCA OObIMHBDIMM AASl poja MX 3aHATHH.

B sakoHax TOpProsbiX AOA#HO 6bITh YKA3aHO M Ha
WHpoKUi  Kpyr mMOAHOMOuMH, ycTaHaBAMBaeMbli, npu
TOM, HE B KamAOH OTAEAbBHOH JOBEPEHHOCTH, & B CAMOM
3aKOHe,—TeX AWML, KOTOPbIM MPEeAOCT2ZBAsieTCA , Ae-
CTBOBAThb MO CBOEMY YCMOTPEHHIO Ha NpaBax Xo3guHa'
WAH, NPUMEHHTEABHO K TepPMaHCKOH TepMUHOAOTHH,—

B KauecTBe [POKYPHCTA, TPEACTABAAIONIErO TOAHOrO
3aMEeCTHTEAsi X0o3AuHa'). P

11. Maccosniii XapakTep cAeAOK, COBEpIIAEMbIX,
u3-3a pacyera HA Maccy. Ge3 BHUMaHMA K ocobeHHO-
CTAM AMYHOTO MOAOKEHHA KOHTPAreHTOB, HMEET CBOHM
nocAeACcTBHEM TO, 4T0o 6e3Me3AHoOCTh HHKOraa
He npejnoAraraerTcs B TOProBom o00poTe, HO MO-
KET HMETH MECTO AMIIL B CAyudasx, KOrja aTo HpAMO
BolpameHo B jgorosope. [lostomy, Hanpumep, ecAu Ao-
roBOp KOMHMCCHH COBepllaeTcsi Kak TOProBas CAEAKA,
KOMHCCHOHHOE BO3HAarpamAeHHe MOAAEKHT YIAATE, XOTHA
6n1 06 atom He GbiA0 0cob6Oro corAaileHus.

12. Maccosbiii XapakTep TOProBbiX CAEAOK A€AaeT
uerecoobpasneiM, yrobsl AAsf coBeplieHHs HX He 6blAO
MoOMEeX CO CTOPOHB pa3AH4Yus B 3aKOHax
PasHBIX CTpaH; CAGAKA, COBEpLICHHas B Poccun,
AOAXHA MMETb Takyw ke cuAy BHyTpH Poceun, kak
u 3a npeseramu ee. Hauuonarpubie ocobenHocTu 3a-
KOHOB, PEryAMPYIOUIHX TOPTOBbIE CAEAKH, MPOTHBOpPEYAT
CTPEMAEHHIO K MacCOBOMY COBEPIUIEHHIO 3THX MOCAEA-
Hux. OTcioja BbITEKaeT, uTO TOProBLIM 3aKOHaM CBOH-
CTBEH KOCMONMOAMTHYECKHUH xapakTep. Boro
6b1 BpeAHO AAdA TOproeoro obopoTa, ecau Obi AeHcTBH-

1) Hopmut coorsercreennoro cojepmatina HaMeueHbl Y KpauH-
ckum Komsuyroprom aan seegenus B wamu Byiymde Toprosble
aakonnl. Hawam onu Bbipamerte W B MOCKOBCKOM mnpoekrte lopros
oro Ceoaa (er. 32 u 36).



TEADHOCTb CJAeAkM obcymjarach MO WHBIM 3aKOHaM
JAASL TpaxAaH OAHOrO rocyjzapcrBa, 4YeM JAfA IpamxjaH
apyroro. Lleaecoo6pasno, noaromy, BoamoxHO Goabinee
eAWHEHHE 3aKOHOB BCEro MHpa, Hanpumep, B obAactu
BEKCEABHOTO TpaBa; O4YEeHb MHOTO Yy#&e M AOCTHTHYTO
B JAEA€ CO3JaHufl EeAWHOrn AAA BCEr'o MHPA BEKCEAb-
HOT'O 3aKOHOAATEAbCTBA.

Kocmonoaurusm roprosoro o6opora crnocobersyer
oboCcTpeHnIo JyXa Toprosoix 3akoHos. [lpenasnavaembie
aAs  aeifctBus BHe yakodl TeppuTOpuM OAHOro rocy-
AapcTBa 3aKOHBLI TOProBbIE YTPauHUBalOT CBOW MECTHBIE
0COOEHHOCTH, MPOHMKAKOTCA elle GOABIIMM XapaKTepoM
HE3aBHCHMOCTH OT CBOHCTB AMUHOCTH KOHTPp-
areHTOB.

Paz sakonam ToprosbiM jgoamen GbiTh cBoiicTBeH
ocobm#f ayx, oco6GBIMH OT 3aKOHOB TFrpaxjaH-
CKHX JOAXKHB 6BITP TOProBblE 3aKOHBL

Koneuno, st ocobbie 3akoHbI ¢ TeYeHHEM BpEMEHH
craHyT ofIiuerpasjaHCKUMH, TPOH3OHAET KOMMEpPCHAAH-
aums rpamxjaanckoro npasa. Ho no mepe kommepcuannsa-
1IHH XH3Hb 3aCTABAT CO3JaTh HOBbIE 3aKOHbLI TOProBbie. 10,
4T0 6BIAO 3aKOHOM TOPT'OBLIM, CTAHET C TEYEHHEM BPEMEHH
3aKOHOM rpamaaHckum. Bypubie Boabt Apsbi BAHBalOTCS B
roay6eie BoAHbI POHBI H CAMBAIOTCA € HHMH, HO Ha MECTO
BAMBIIMXCA NOABASIOTCA ¢ rop HoBoie. Hosbie Toprosbie
3akoHbl Bcerja OyayT HMeTh MeCTO, HO Tak¥e Bcerja
6yAyT BXOAWTb MOCTENeHHO B oflie-rpamiaHcKie, 3aMe-
HAACh HOBBIM NpuTOKOM Toprosuix aakouos'). Cogep-
MaHHE Ke TOProBbHIX 32KOHOB MOKeT ObITb yCTAHOBAEHO
He MHaye, KaKk ¢ NpAMeHeHuneM OfiumTeitHoBCKOH MAen
OTHOCUTEADHOCTH! OTHOCHTEABHO K KamioMy JaHHOMY
MOMEHTY 3aKOHbLI TOPrOBbIE OTAHYHBL OT TpPaKAAHCKUX.
[Tocaeayioiiee camsrne ux He O0CBOGOKARET 3aKOHO-
Aatersn OT 0O0A3aHHOCTH JAaTh oco6oe MeCTO 3aKoHaM
TOProBbiM, Hapsigy ¢ A€HCTBYIOIIMMH B TOT #e MepHOJ
MU3HM 3aKOHAMM IpaikIaHCKHMH.

') Boabiioro BHHMaHEA  3acAyMHBAET MO AaTOMy Borpocy
kaura Charlés Laurent, De la fusion du droit eivil et du
droit commereial, Paris, 1903,



